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Executive Summary

1. Compliance cannot be effectively elicited from a population through relying
on a simple system of making law and penalizing non-compliance, nor can it
be effectively elicited through direct appeals to self interest, formulating
policy so that costs of non-compliance outweigh benefits. Both the legal
approach and the cost-benefit approach, however, are usefully used in
conjunction with other strategies in a coordinated, multi-pronged and
responsive compliance plan.

2. Three essential elements to eliciting compliance action from any individual
without resorting to coercion are (a) ensuring they know and understand what
is required; (b) ensuring they have the capacity, ability or can call on resources
to comply; (c) ensuring they are willing at the very least to take the
compliance path (commitment is best, but not always achievable).

3. The goal of ensuring that a compliance program with these elements has most
chance of success is consolidated by using responsive regulatory pyramids.
These pyramids are enforcement-based, ratcheting up intrusiveness and
coercion as individuals fail to show a willingness to cooperate with the
compliance objective; or they are strengths-based, providing opportunities to
practice compliance at higher levels, going beyond the basic requirements and
contributing positively to objectives.

4. Deterrence in the form of intrusiveness in and control over an individual’s
decision making increases incrementally in enforcement pyramids until

compliance is achieved. Communities will tolerate and accept such action as
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legitimate when they have given in-principle informed consent to the
compliance program.

Not all will agree with the compliance plan. Such individuals need to abide by
the principle of critical deference, meaning that they will voice their
objections through agreed upon channels with the purpose of changing policy
or legislation. In the meantime, they will comply with the authority’s requests.
In-principle informed consent and critical deference are possible when the
authority has earned its legitimacy in the eyes of the public.

Legitimacy is earned through Australian immigration policy and its purposes
being shared with and understood by the public in spite of its complexity.
Legitimacy is earned through the public having opportunity to express
resistance to the policy and its purposes and through the authority’s
acknowledgement of dissident voices to whom they will listen and reply.
Perceived legitimacy, not just legal legitimacy, is important if regulators are to
be supported in using powers of coercion to enforce the law.

Perceived legitimacy also is important for regulators who seek cooperation
from those they regulate and voluntary compliance with the law.

At the heart of a regulatory agency’s influence is the capacity to offer respect
for the identity of individuals. Compliance plans need to be monitored for the
degree to which they offer respectful treatment and implement respectful
procedures.

Whether or not treatment is being perceived as respectful is often reflected in
motivational posturing. Motivational postures are the signals that individuals
or groups send to an authority that reflect the degree to which the authority is

liked and the degree to which the authority is considered worthy of deference.
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Postures of commitment and capitulation send positive messages; resistance,
disengagement and game playing negative messages.

Respectful engagement with individuals is made possible through
understanding and communicating with individuals about their motivational
posturing, the sources of the posturing, the solutions to the individual’s
compliance problems and through honouring principles of procedural justice.
Immigration officers work through, alongside of, and in competition with
agencies that may be seen as “alternative authorities” by unlawful non-citizens
or bridging visa holders. Alternative authorities are entities with resources and
credibility. They may take action that undermines a government’s approach to
compliance, or they may work collaboratively with government to effectively
improve compliance.

Government agencies such as the Department of Immigration and Citizenship
operate in an environment with multiple authorities and sources of influence,
and therefore need an approach to compliance that recognizes that governance
takes place through networks. These networks provide knowledge, share
information and understandings of events and consequences. The information
and understandings that an individual has shapes the responses that seem
attractive and sensible to them. In this way, networks exercise social control
that may or may not support the government’s approach to compliance.

The networked nature of the compliance activity of the Department points to
the need for a set of compliance principles that bring consultation and
coordination to the fore. With this in mind, this report concludes by offering
guidelines in the form of 8 Ways Dialogue, 8 Regulatory Principles (8WD-

8RP).



Introduction

The purpose of this paper is to locate compliance with migration law in the context of
compliance with other kinds of law and rules, and to argue that while there may
appear to be unique conditions operating while enforcing compliance with migration
law, these differences are more of degree than of kind. The differences loom large in
the thinking of regulators with responsibility for enforcing law. In the first place,
different regulatory agencies use their powers to enforce different kinds of laws.
Some agencies use their powers to employ administrative tools to generate orderliness
and manage risks. The Department of Immigration and Citizenship, for example,
regard the use of immigration detention as an administrative tool. In contrast, the
police and courts in the criminal justice system have a different perception of their
responsibilities. Imprisonment in this regulatory context often is not only about risk
management, but also about punishment that is proportionate to the crime that has
been committed. These differences occupy the minds of regulators because the basis
on which they request and enforce compliance is so radically different across
regulatory domains. An immigration official operates with a different basis for her
authority as well as a different set of laws, rules and routines from a regulator in
occupational health and safety, or a food safety inspector, or a tax auditor, or a child
protection worker, or a quarantine officer. Moreover, these different kinds of
regulators deal with very different kinds of people in carrying out their enforcement

activities.

Yet, the challenge of getting people to cooperate and comply with authority has much

in common across all of these domains. This paper looks at the question of



compliance from a behavioural perspective: how do people make sense of and
respond to authorities that ask them to change the ways in which they do things, or
make it impossible or costly for them to behave as they normally do, or sanction them
for not obeying the law. Across these different compliance settings, compliers and
non-compliers alike expect those placed in positions of authority to do their jobs and
elicit compliance from those over whom they have authority. This does not mean that
people like being told what to do. Generally they do not, and some may be quite
sophisticated in finding ways of avoiding or defying authority. It is this psychological
phenomenon of reacting to having one’s liberty curtailed by authority that is common
across regulatory domains and provides the basic rationale for adopting a cross-
regulatory domain approach to understanding compliance. A cross-regulatory
approach opens the door to new perspectives and ways of looking at compliance
issues. Knowledge can be transferred from one domain to another and commonalities
can be sought in how regulatory agencies elicit and enforce compliance with law in a
society that subscribes to democratic values. A cross-regulatory approach gives rise to
a question pertinent to all government agencies and departments — how does
government in a democracy elicit systematically from a population certain actions,
which the population may or may not have practiced previously, and may or may not
want to practice now? The answers to these questions go to the heart of good

governance.

Immigration is a particularly interesting context in which to ask these questions. The
socialization processes that teach us what authority expects, how we are to comply,
and what happens if we do not will be different across cultural groups and will vary

with exposure and connection with dominant cultures. Yet the processes that need to



be set in train to elicit compliance are the same regardless of where a person comes
from — first, an authority looking for compliance among those they govern needs to
impart knowledge of what is expected in order to comply; second, the authority needs
to check that people have capacity or resources to comply; and third, the authority
needs to persuade people of the importance of complying, engendering willingness to
comply (Kagan and Scholz 1984; Mitchell 1994). In the context of Immigration,
setting up the processes admittedly is likely to be more resource intensive than it
might be with a more culturally homogenous population. Immigration administrators
must develop processes that are culturally appropriate for transferring knowledge,
instilling capacity and eliciting willingness. To do so will require intermediaries who
have a deeper knowledge of cultural backgrounds. While this makes compliance a
more resource intensive process than it might otherwise be, there are other factors
balancing the scales. Those who enter a country from foreign lands by their very
nature have initiative, courage and in many cases, a proven robustness in dealing with
new and strange systems over which they have little control. They may well be

resource-rich in capacity to adapt to new situations.

These questions of compliance, how it comes about and how we can do better in
building cooperation with authorities are addressed in this paper in four parts. First, a
traditional approach to compliance is presented based on the idea that individuals
should obey the law and be fearful of deterrence should they break the law. This
model remains relevant today — it underpins most compliance systems. This legal
conception of compliance has in time made room for an economic analysis of why
people fail to comply. The economic model takes a somewhat broader view through

focusing on costs and benefits rather than deterrence and obligation. Both models,



however, focus on a sliver of human behaviour, assuming that only these aspects are
relevant to answering the big compliance questions. They miss some of the more
important relational elements that are at the heart of social influence. To explain why
this is the case, concepts from psychology, political science and sociology are
introduced into the discussion: individualism, identity, reactance, coercion,
legitimacy, compliance, obedience, conformity and regulation. The second section of
the paper focuses on what is known about non-compliance. What are the obstacles
that a regulator such as the Department of Immigration and Citizenship (DIAC) needs
to overcome in order to shape human behaviour? Given the democratic framework in
which they operate, what are the factors that regulators have working in their favour?
Why would people willingly comply? The third section of the paper asks how do
regulators have influence and why? Drawing on research and on various models of
regulation designed to improve compliance, a set of principles are presented in
Section 4 summarizing the ways in which regulators need to think and act if they are

to bring about compliance in a democracy.

Section 1: A Traditional Way and a Dominant Way of Thinking
about Compliance

Within a traditional framework, compliance describes behaviour that has been
requested by an authority. If an authority requests that we stop what we are doing, we
stop; if an authority asks us to use an alternative transport route, we do so; if an
authority requests payment, we pay; if it requests we stay indoors, we stay indoors.
Individuals may or may not understand the reasons for the request, they may agree or

disagree with the request, they may or may not respect the person or authority making



the request. In a legal sense, none of these things matter, providing the individual does
what is requested of them and complies. This is the essence of a command-and-

control approach to compliance.

That said, no one would expect, or indeed advocate, that a person comply with every
request blindly. An important part of children’s political socialization involves
differentiating those with legitimate authority who have a right to request compliance
by virtue of their position from those who do not have such authority (Hess and
Torney 1967). Even so, authority is not placed beyond question. An important part of
every child’s upbringing is hearing stories about and learning to be wary of those who
might use their position of authority illegitimately. An educational objective in liberal
democracies is to give children skills for independent and critical thinking (Fisher
2005; Sternberg 1985). They are taught to question authority and to respect their own
views on what they believe is right and proper. At the same time, children learn that
rules and laws must be obeyed and that punishment awaits those who flagrantly
disregard them. Across cultures and geographical regions, these lessons are learnt
within the family, through religious, leisure and sporting groups, in schools, in

workplaces, in communities and in nation states (Hess and Torney 1967).

The result of these early socialization experiences is learning about social
infrastructure — who are the people who can give us the information we need, who
will support us and who can we trust (McGeer 2004). We also internalize a set of
widely accepted values that collectively give us direction and meaning and help us
make judgments about what we should be doing and what others should be doing

(Braithwaite 2009a; Scott 1965). These values serve the dual functions of ensuring the



security of individuals and groups, as well as harmony between individuals and
groups. Values tell us about how our society should be working. The values most
relevant to the question of compliance with authority are law abidingness,
responsibility, honesty, justice, freedom, tolerance of difference, and mutual respect.
Such values are regarded as being universal (Rokeach 1968, 1973; Schwartz 1992);
they may vary in relative importance across cultures and context, but they are not

rejected because they are so fundamental to human existence and social life.

Most people make the transition into adulthood with the belief that they have a
responsibility to obey the law, that is, act in ways that are consistent with the law, and
show respect for the law and its intentions (Braithwaite and Scott 1991; see Karstedt
and Farrall 2006 for a discussion of subversion of these norms particularly in
economic transactions). Generally speaking, this sense of law abidingness extends
across domains, that is, people who believe they should obey traffic laws also believe
they should obey water restriction laws and immigration laws and any new laws that
come into being. Law abidingness stems from a belief in the importance of rules for
social stability and fear of the consequences of stepping outside of the rules,
regardless of who makes them or how foreign they are. In light of Karstedt and
Farrell’s account of some loosening in law abidingness norms in western
democracies, those entering Australia from more coercive regimes may have a more
salient sense of the importance of law abidingness than do Australian citizens and
arrive with a heightened awareness of the need to fit in. There is no reason to assume
that a sense of law abidingness in people who come from overseas is lacking,
although their perception of how seriously this attribute is valued in their host country

may be challenged after their arrival. If government is not responsive to the actions of

10



new arrivals, then new arrivals may assume that they do not need to be responsive to
government. For example, if feedback from government is poor, new arrivals may
infer that government is ineffective and therefore can be ignored. The social nuances

of engagement with authority in a host country may be difficult to comprehend.

The argument being made here is that we all learn to comply with law — to act as
requested by legitimate authority. In cases where authority is not legitimate, we also
have the capacity to comply should our futures depend on it. Such a capacity is
necessary for our survival, regardless of our country of origin. But within a liberal
democracy, it is not the case that we have to believe in the law with which we comply.
In other words, we are not generally asked to conform. Conformity, unlike
compliance, is reserved for situations where individuals adopt the authority’s beliefs,
values and attitudes — we become like those who are requesting our compliance
(Aronson, Wilson and Akert 2007; Kelman 1958). Identification with authority leads
to the kind of conformity that is regarded with a degree of scepticism by those who
see democracy as a place where ideas should be openly contested and authority is
held to account for its actions (Kelman and Hamilton 1989, see Milgram 1974 for an
example of the human rights violations associated with conformity). If people believe
that certain laws are bad, or if law is being implemented badly, the expectation is that
resistance will be mobilized, and will be tolerated providing it is expressed in law-
abiding ways (Turk 1982). Democratic societies have a range of mechanisms
available for registering resistance and changing law, either through legal institutions
or political institutions. In the meantime, we have an obligation to defer to the laws

made by the democratically elected government and administered by the legal system.
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For the Department of Immigration and Citizenship or its equivalent in other
democracies, it is useful to place at the foreground of policy development that which
other government departments take for granted: People defer to legitimate authority
and at the same time mount protest through other means. This feature of living in a
democracy is not necessarily readily grasped by those who come from countries
without a democratic tradition. What is likely to be more explicitly understood by
those coming from such countries is coercion and the belief that government is to be
feared. That fear is not entirely unfounded, even in democracies. Fear of what
government can do, the powers it can use if it chooses, serves an important function in

ensuring stability and order in society.

In democratic societies such as Australia, part of cultural knowledge is knowing that
failure to meet an obligation to comply with law may result in penalties or a negative
sanction of some kind. A benevolent authority may give a reprimand first, but
persistent failure to comply will be viewed more harshly. The purpose of penalties or
negative sanctions of some kind is not so much to “hurt” an individual, but to define
the boundaries for individuals so that they can avoid being hurt. The psychological
usefulness of punishment, from society’s perspective, is not about exercising
punitiveness or “dishing out just deserts”. Rather, punishment will generate fear and
impose a cost on individuals that they will want to avoid. In this paper, the more
general term, deterrence, is used to describe an institutional arrangement that
discourages people from taking a certain course of action either through fear or doubt
or anxiety. In considering requests from authority, individuals will think rationally

and come to the view that it is in their interests to do what has been asked of them:
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Through disobedience, they will inflict more harm on themselves than they would by

obeying the rules.

In a practical sense, however, self-regulation or voluntary compliance of the kind
described above breaks down, or simply will not be understood, if it is not clear where
the boundary lies between acceptable and non-acceptable conduct, between
compliance and non-compliance. As law becomes more complex and we enter a
world where laws are contestable and sometimes even inconsistent, all government
agencies with a regulatory function are struggling with the same challenge of defining
boundaries. In the short term, government agencies have no option other than to
clearly signal the terms of engagement for their own compliance programs. This may
be done in terms of articulating and abiding by principles, guidelines and law, and

continuing conversations to provide reasons for decisions.

While it is widely accepted that deterrence has a normative role to play in society —
signaling to the population through sanction severity or negative consequences which
actions are mildly inappropriate through to seriously unacceptable, there is less
evidence that deterrence will always improve compliance (for example, J Braithwaite
and Makkai 1991; Makkai and J Braithwaite 1994a). Sherman (1993) and Fagan and
Meares (2008) have pointed out the alienating effects of deterrence among
marginalized populations, making the prospects of crime reduction worse by
fragmenting the legitimacy of formal social control and undermining informal
systems of social control. In other cases, deterrence may serve an educative function
with a twist — people learn about how the system works. When credible oversight is

lacking, they then develop the skills required to avoid detection in the future (Roche
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2006; Shover 2007). Deterrence is not the single solution to non-compliance. That
said, a substantial proportion of the population comply when deterrence has their in-

principle support and when detection of non-compliance is high.

While moral obligation and punishment for doing wrong underpins traditional
conceptions of compliance, Becker (1968) suggested broadening the lens to take
account of economic incentives and costs. He proposed what is now a highly
influential approach to understanding and managing compliance, the economic model
of criminality. Becker argued that criminals rationally come to the view that the
benefits of their crime outweigh the costs, defined in terms of the probability of being
caught and sanctioned and the likely severity of the sanction, as well as the
opportunities presented through following a law-abiding path. This model sits
comfortably with the traditional command-and-control model that assumes legal
obligation wins out if deterrence is present. It adds an economic layer in the sense that
where moral obligation is weak, economic costs will step into the void to push

individuals back toward compliance.

Becker's cost-benefit model of crime and punishment has been applied by many
different enforcement agencies, but it has not always produced the reductions in
criminality expected (Garoupa 2003). Some of the problems have related to practical
difficulties in applying the theory to real world problems. There have been difficulties
with surveillance for instance: Surveillance is not always easily accomplished nor
readily accepted in a democracy, given its costliness and its intrusiveness. Moreover,
individuals differ in what they judge to be the likelihood that they will be caught and

differ in their enjoyment of risk taking (Nagin and Paternoster 1993). If individuals do

14



not believe they will be caught for not obeying the law — or if they don’t care or find
the prospect exciting, there is no effective cost involved in non-compliance (Gobert

and Punch 2007).

A second related problem is that the experience of receiving a penalty differs from
one person to another. In order for a penalty to deter, it needs to be recognized and
experienced as a cost that the individual wants to avoid. Not everyone finds the same
penalty equally aversive. Being arrested or even sent to jail has different meanings for
different people: The same objective punishment arouses different levels of subjective

aversiveness within individuals (see Roche 2006; Sherman 1993).

A third practical challenge facing agencies using a cost-benefit approach to
compliance is that costs and benefits are context specific. As the context changes, the
ledger of costs and benefits changes: And individuals are far more nimble in
manipulating the ledger than are regulatory agencies (see Shover 2007). This
phenomenon is evident in the cat-and-mouse games played in financial circles:
Financial scheme promoters develop products for reducing tax liabilities, tax
authorities rule against their use and they disappear from the market, only to be
replaced by new products that are purported to achieve the same objective — but this
time in a way that has a better chance of being legal (J Braithwaite 2005). The more
general point is that if costs are regarded as outweighing benefits for disobeying law
X, entrepreneurs will find a different avenue for disobeying law x that is less likely to
fail, and in so doing will tip the balance of costs and benefits the other way, before the

authority realizes what has happened.
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In the context of Australian migration, all three problems — surveillance, cost
subjectivity and contextual manipulation of costs and benefits are present. It is
demonstrably difficult to find unlawful non-citizens on land or sea, and perceptions of
administrative processes to manage them are associated with very different cost
assessments. In the past, for example, differences have been expressed over the costs
experienced by those in detention centres, and by children of unlawful non-citizens
separated from parents or detained with them. But arguably the most complex because
of the legal challenges it presents to DIAC is the third, manipulating contexts to
maximize benefits or minimize costs. The chances of obtaining residency in Australia
may be higher if one path is followed rather than another, until policy changes, and
then new pathways are sought to achieve the same end. Migration lawyers may
change tack in the advice they give to clients as policies change and certain options
become more difficult. Similarly, costs of entering Australia on an illegal boat may be
quite different to the costs of entering on a visiting visa and overstaying. Depending
on enforcement priorities, “specialists” in irregular migration may switch their
operation from selling boats for illicit passage to selling fraudulent passports and
travel documents or vice versa. As one avenue is tightened up or closed off by
authorities in a cost-benefit model, entrepreneurs who operate in illicit markets will

find alternative means for achieving their objective.

While these are practical difficulties encountered in compliance policy, there are two
overarching theoretical issues that constrain the usefulness of the cost-benefit model
and unnecessarily limit the problem solving capacities of regulatory agencies relying
on it solely for compliance management. Both concern the assumptions they make

about human behaviour — people are neither always rational nor always driven by
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their “economic self”. The model presupposes that people think about their actions
before they engage in them; that is they engage in some kind of rational analysis. The
model does not provide a way for dealing with actions that occur spontaneously or
‘without thinking,” or “‘on a whim,” or “in desperation.” Emotionally-based action as
opposed to rationally-based action falls outside the scope of cost-benefit analyses for
controlling illegal behaviour — and also for that matter outside the scope of traditional
legal deterrence models (Massey 2002). For rationally based models to work, people
need to think about the consequences of non-compliance, fear the costs and be
deterred from pursuing this course of action. It is not beyond belief that serious
criminals engage in this kind of analysis, confidence tricksters or people smugglers
for instance. It is equally not beyond belief that people drift into illegal activity
without thinking through the consequences of their actions. Human beings learn
through modeling (Bandura 1977, 1986, 1989), and they are most likely to model
people whom they admire or trust or who offer hope of a better future. They follow
others into illicit territory without thinking for themselves and accepting

responsibility for the consequences (Akers 1998; J Braithwaite 2005).

The second aspect of Becker’s cost-benefit model that limits its versatility is the
degree to which it places “economic man” at the centre of the analysis. While
economic gain is an important motivator, it is not alone nor does it necessarily
dominate. As Spranger (1928, translated from original 1914) demonstrated almost
100 years ago, human beings have a plurality of interests, with different balances
evident in different personalities. For Spranger, economic man was one of six human
faces or interests, competing for ascendancy with selves that are social, theoretical,

religious, political and aesthetic.
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The social science literature that has grown around the idea that people hold different,
sometimes competing, interests has important implications for compliance
practitioners and challenges the basic assumptions of models based on legal
deterrence or cost-benefit analyses. People often want to preserve their relationship
with significant others, including their relationship with authority, their good name
and sense of self-worth, and avoid economic loss simultaneously (see Braithwaite,
Murphy and Reinhart 2007 for an example in imposing tax penalties). Different needs
provide regulators with different avenues for approaching the resolution of
compliance problems. Within regulatory contexts, many narratives are told to save
face, to divert shame and embarrassment, and to highlight paths to compliance.
Sometimes these conversations also uncover paths to non-compliance. These are
called regulatory conversations (Black 2002) because they involve participants who
are involved in regulating others or being regulated and both sides are actively
constructing meanings about who is doing what to whom and why. Regulatory
conversations play an important part in pursuit of compliance with potential to both
raise standards and lower them, depending on the conversational content and the

motivations triggered in participants.

In the migration context, social needs and cultural ties are as important factors in
shaping compliance behaviour as legal and economic imperatives. Through taking on
board a broader lens for communicating compliance expectations and discussing
options, challenging compliance cases can be re-framed by regulators, in the process
changing a person’s view of their situation. A classic cost-benefit model does not

make provision for such re-framing, nor does the traditional legal deterrence model.
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Legal deterrence or cost-benefit models operate in a compliance bubble where the
“signal of control” and “response” are segregated from other aspects of a person’s
being. Individuals are known to be motivated to express their individuality and protect
their identity. Individuals do not leave their identity outside the compliance bubble,
even though some might try (J Braithwaite 2005; Wolfe 1988). This means that
individuals are active and creative participants in the compliance process. The impact
of legal and economic control mechanisms on them will vary; and the way in which
they adapt to the control of authority — or fight back will also vary. A major driver of
an individual’s response will be how the request to comply sits in relation to valued
identities, particularly their ethical identity — that part of themselves in which
individuals feel pride and from which they draw their sense of self-worth (Harris
2001, 2007, Braithwaite et al. 2007). For this reason, compliance systems need to be
designed in such a way that they are responsive to possibilities framed by individual

identities.

Within the social sciences, identity is an umbrella term for the kind of person we
think we are, we would like to be and that others think we are. ldentity is not a static
phenomenon nor is it singular. People have multiple identities and multiple selves
often tied to the various roles they perform in social contexts (Goffman 1983; Tajfel
1978). A person may be an illegal worker in a country town, a provider for a family in
a foreign country, a person who wants to be regarded by government as a
hardworking and an honest immigrant deserving of a new home. As we move into
different groups our identity changes (Tajfel 1978; Turner et al. 1987). Our search for

groups answers a number of needs — a need for knowledge and information or perhaps
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just a reality check, a need for meaningful social relationships, and a need for
affirmation that we are a person of worth (Cialdini and Goldstein 2004). If such needs
are not met, we look elsewhere, and as we form new relationships, our identities
evolve — we develop and change. Importantly, from the perspective of agencies whose
job it is to elicit compliance, identities that are not nurtured or recognized take a back
seat to those that are. Identities need affirmation. A person who sees him/herself as
law abiding complies in order to have affirmation of that identity from authority —
they do what other good law-abiding people do. Or that person may identify with the
authority and conform, embracing the values and beliefs of the authority, becoming
committed to the goals that the authority is wishing to pursue. These identities, even if
they do not persist past the interaction with the authority, need to be acknowledged
and appreciated. Otherwise they will be abandoned for other identities, not necessarily

SO cooperative.

If authorities do not affirm identity they threaten by virtue of their power. Threat to an
individual’s identity occurs through showing lack of regard for something a person
values about her/himself, or through criticizing an identity by disapproval of what an
individual has done. In the pursuit of compliance, disapproval of non-compliant
actions is unavoidable. A compliance officer can go to great lengths to separate the
illegal act from the whole person (for example, she might say “You are not that kind
of person, I know, but you have done something illegal here”) (see J Braithwaite 1989
on reintegrative shaming), but the distinction is not always made and not always
understood. It is therefore reasonable to assert that authorities that are actively
pursuing compliance are a potential threat to any individual’s identity (Braithwaite

2009D).
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When individuals defend their identity and refuse to comply, authorities can assert
their power and use coercion to elicit compliance. The use of coercion, although at
times necessary, can create for the authority new difficulties. Although coercion, if
intensified, is likely to eventually elicit compliance in an individual who has refused
to comply, there is risk that initially it will make non-compliance worse. Brehm and
Brehm (1981) coined the term reactance to describe an individual’s defense of his/her
freedom and identity. When forced to do something they do not want to do,
individuals will reject an authority’s pressure by doing exactly the opposite. If
pressure to comply is escalated, however, the individual eventually caves in to this
pressure. The point at which this occurs may be the threat of arrest or prosecution. For
a minority of individuals, the point of capitulation may be much higher, may be above

that considered as acceptable coercion in democratic societies.

The reactance described above is counterproductive to achieving compliance. The
attitudes of resistance that accompany reactance can be even more counterproductive.
While individuals may eventually fold under pressure from the authority and comply,
their attitudes of resistance to the actions of the authority may endure. Moreover, the
resistance manifests in surprising ways. Nadler (2005) has described how people
unfairly treated in relation to one law will flout another unrelated law. Braithwaite
and Ahmed (2005) looked at the responses of graduates repaying tertiary educational
loans who had these payments extracted by employers on behalf of the government.
Those opposing the government’s fee-paying policy were more likely than others to

cheat on paying tax.
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It should be acknowledged that not all retaliate. For certain individuals, their forced
compliance at the hands of authority serves as a “signal” event (Innes 2004) — never
again will they be forced to confront that authority. They will work tirelessly to stay
below the authority’s radar, either through complying or keeping their non-

compliance well hidden.

When individuals who have been coerced into compliance find each other, a new
challenge to authority may emerge. Depending on the context of non-compliance and
the narratives that individuals can share with each other about coerciveness, socially
organized resistance against authority may emerge. Negative attitudes become
entrenched through being reinforced by others. Given sufficient resources and
persistence, resistance may spread through the legal and political system, ultimately
undermining the legitimacy of the authority (Turk 1982; see Murphy 2003, 2004,
2005 for an account of how taxpayers accused of cheating formed fighting funds and
successfully challenged the Australian Taxation Office). It therefore becomes
important for authorities, when they use coercion, to be accountable for their actions.
This means consistently working in support of their legitimacy as an authority with
justifiable powers that are wisely used. More specifically, authorities need to convince
the public of the importance of their purpose, explain why enforcement of the law is
reasonable and fair, and show willingness to listen to different views from the
community. Through a process of dialogue and contestation, regulatory authorities
have opportunity to demonstrate integrity in their operations (Selznick 1992). This is
the first step toward building trust and establishing legitimacy; legitimacy, not in the

sense of having the legal right to engage in certain actions, but rather the legitimacy
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that comes with people believing that the actions of the authority are desirable and

reflect the values, beliefs and norms of the community (Suchman 1995).

Summary

Authorities that wish to safeguard their legitimacy cannot afford to fall back on a
traditional old-style command-and-control model of ‘do as | say because | am the
authority’; or at a distance, manipulate costs and benefits to make people fall into line.
For those at a safe distance, law can be forgotten and costs and benefits can be of little
interest. Authorities that seek to regulate people’s behaviour have to reach out to
educate the population about their policies, laws and rules, and persuade the public of

the importance of giving support to their regulatory efforts.

That said, the public is not homogeneous. Policy and practice messages need to be
communicated to many different groups, and while the message needs to maintain
coherence and integrity, it may be tailored to the various constituencies who are
trying to make sense of DIAC’s policies and practices. There are political divisions
between citizens who prioritize security and those who prioritize international
obligations and human rights. There are economic divisions between those wanting to
increase migration to provide skilled labour and those concerned about an increased
labour supply lowering wages, even denying Australians jobs. Within the population
of authorized entrants, there are also different groups who bring with them different
concerns — family reunification programs competing with humanitarian refugee
programs, refugees waiting offshore to be processed by UNHCR competing with

refugees entering Australia through people smugglers. Each group needs to have the
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same understanding of policy, practices and processes, but that understanding needs

to be acquired through different channels and networks.

Regulatory conversations of the kind described above may take time and consume
resources. They will invariably raise issues that are contentious. But such
conversations are necessary in democracies. In democracies, authorities need the vast
majority of the public to cooperate with them; to rely too heavily or too frequently on
coercion is even more costly in terms of time, money and reputation. Cooperation
furthermore often involves thoughtful decision making, individually and in groups,
not just rule following. Simple obedience without understanding why and how, and
without believing that the authority’s request has merit in and of itself, is not going to
produce the kind of informed polity that can engage in meaningful and mature debate.
In a rapidly changing world, governments alone rarely have the answer to society’s
problems. They need the full range of publics engaging with them, all in an informed

and constructively critical manner.

Is this a recipe for instability? Not necessarily. Authorities that act with integrity can
establish their legitimacy on a mass-scale. From their position of power, they require
and can generally count on in-principle informed consent or critical deference to their
compliance systems. In-principle informed consent means that individuals
understand what is expected of them and why the request is being made, and agree to
cooperate with the authority in the public interest — or else accept punishment. Critical
deference means that individuals have objections to what has been asked of them but

they comply while pursuing other avenues to bring about legislative or policy change.
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Section 1 has outlined the rationale behind the traditional model for eliciting
compliance. The model assumes a world where the state makes a direct request of the
public, the public regards the request as legitimate, acts accordingly, and if not,
eventually folds to pressure, as deterrence and costs of non-compliance wear down an
individual’s defiance. The weakness of the model is that it fails to take account of an
individual’s commitment to protect his/her identity. It also fails to take account of the
capacity of individuals to mobilize resistance in a democracy, and in the process de-
legitimize the authority. As individuals lose confidence in the state and distance
themselves from its activities, they look for groups that will affirm their identity and
help them achieve the outcomes they desire. The social infrastructure they find is not
always singing from the same song-book as the state’s regulatory agencies. Thus, the
state finds itself in competition with other powerful nodes of governance, often with
considerable resources and high credibility in the community — the competition is for

the hearts and minds of the public as well as those not complying with the law.

This networked understanding of regulation means that there are multiple regulatory
spaces in which immigration officers are required to work. The regulatory space
surrounding immigration officers working with employers will be different from the
regulatory space surrounding immigration officers working with students, both of
which will be different from the regulatory space surrounding unlawful non-citizens
approaching DIAC in the hope of obtaining a bridging visa and ultimately more
permanent visa. All of these spaces cannot be described here. Suffice to say that
associated with any compliance problem will be a regulatory space in which
influential entities and networks need to be mapped and understood before

compliance initiatives are introduced.
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Before describing the content of Figure 1, it is useful to provide a working definition
of regulation. Regulation means “steering the flow of events” (Parker and J
Braithwaite 2003) and there are many actors engaged in steering unlawful non-
citizens (or those at risk of becoming unlawful non-citizens) in the field of
immigration. The more important players in the regulatory community of the
unlawful non-citizen (UNC) or bridging visa holder (BVE) are represented in boxes
surrounding the individual expected to listen to DIAC and comply. Some of these
entities are acting as part of the Department of Immigration and Citizenship (DIAC)
(for example, Community Status Resolution Service (CSRS), Case Management
Service (CMS), Office of the Migration Agents Registration Authority (MARA),
Ministerial Interventions (Ml)), some are part of the legal system (review tribunals),
some are contracted to provide services (Red Cross and International Organization for
Migration (I0M)), some are in partnership with DIAC (employers) and others operate
independently of government (refugee support organizations, peers, family and
friends). All provide information, advice and services. Sometimes the knowledge that
is shared is reliable, sometimes it is rumour or myth. Sometimes the information is
nothing more than reports of what everyone else is doing, without any sense making
or thoughtful analysis behind it. Regardless of the veracity or soundness of the
information, it has the potential for influencing unlawful non-citizens or people at risk
of falling into this category when visas expire or when visa conditions are overlooked.
Figure 1 is a reminder of how complex and unstable the messages on legal obligation
and deterrence and costs and benefits of non-compliance may be from the perspective
of an UNC or BVE holder. Information and understandings are shared through

conversations in this regulatory space and individuals take on board subsets of the
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communications to which they are exposed, forming an understanding of their

situation and options.

The focus in Figure 1 is on the individual entering the migration system, being
influenced by many different groups of actors with different stories to tell and advice
to give. It should be also recognized that these various groups influence each other,
and all are aware of broader sources of influence — the media and its knowledge and
opinion networks, the elected government, its various agencies and international
organizations, and the Australian public. These forces that frame the way in which
people think and feel about migration law are represented in the outer ring around the

regulatory space.

Where people turn for support and what information and advice they take on board in
Figure 1 depends on their needs and networks, and their identities. Part of identity for
most people is a desire to be lawful, another part is a desire for fair and respectful
treatment, and another is the desire to find a way to fulfill ambitions and aspirations.
The strength of these different selves will differ from one person to the next. All can
be expected to be present (Braithwaite 2009b), and all will be implicated in how

individuals respond to the requests of authority.
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Section 2: Understanding non-compliance

Non-compliance with regulatory systems has been extensively researched and
produced empirical findings that point to two relatively robust conclusions. First,
capacity to predict who will be compliant and who will not is usually disappointingly
low. The implication of this finding is that a population cannot be divided neatly with
compliant people in one category and non-compliant people in the other. People and
organizations who are mostly compliant can be non-compliant if the circumstances
are right. Context plays an extremely important part in determining compliance
(Kirchler 2007). A person may routinely obey speed limits on the road, but on
occasion act non-compliantly through missing a speed sign or running late for an
appointment. Non-compliance may be purposeful or completely unintentional —

reasons for non-compliance vary and are not always attributable to the same source.

While most people will be compliant or move into and out of compliance at one time
or another, a small proportion of people are prone to serial non-compliance. The
second robust empirical finding is that non-compliant behaviour in the future is
generally best predicted from the same non-compliant behaviour in the past (Ahmed
2006; Makkai and J Braithwaite 1994a; Wenzel 2005a). But from a practical point of
view, it must be remembered that this prediction is very far from perfect. If we take
one individual at any point in time, we cannot reliably determine if their non-
compliance will continue or be turned around. There are many situational factors that

come into play to disrupt continuity in non-compliance.*

! In regulatory practice, repeated non-compliance is generally greeted with greater sanctioning. This is
also clear in the Australian Government’s detention values: mandatory detention will be used for
unlawful non-citizens who repeatedly refuse to comply with their visa conditions. The logic here is that
repeated non-compliance is taken to mean that non-compliance is intentional - it is not an accident or
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That said, there are risk factors that increase people’s likelihood of becoming non-
compliant. It is useful to take such factors into account in designing regulatory
systems. Authorities can develop procedures for prevention and thereby avoid later
costs of compliance management. The source of these risk factors is mixed — they
may pertain to individuals, informal groups, formal organizations and structures,
regulatory institutions, and political systems. The way in which they manifest as risks
in different regulatory systems will depend on that system. It is rarely the case that
one single factor causes non-compliance. Compliance generally has to be leveraged
through a range of mechanisms that address different risks but nevertheless are
mutually reinforcing. This means that care is required in managing non-compliance.
Through controlling one risk factor there is a chance of unleashing another in a way
that is counterproductive to achieving the intended outcome. Grabosky (1995a) has

warned of the unintended consequences that can flow from regulatory interventions.

Risk factors for non-compliance

Not all factors will be present in all situations, but the risk factors discussed in this
section have been found relevant across a range of contexts and are worthy of
examination in any new situation. Some of these factors have been identified through
models that start from the premise that individual agency is a crucial element in
people’s compliance. Knowledge of what is required, efficacy or ability to do what is
required and willingness to comply are three elements that have found their way into

the regulatory literature (Kagan and Scholz 1984; Mitchell 1994) and have been

an anomaly, and therefore a tougher penalty is warranted. It does not mean that the person is
incorrigibly non-compliant.
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extensively investigated within the framework of social learning theory (Bandura

1986) and self-regulation (Carver and Scheier 1998).

But an individual’s sense of agency to comply is not the only consideration. At times,
compliance is made very easy for us — it is non-compliance that is difficult. The
system is designed such that we are herded in the direction of compliance.
Architectural regulation ensures that we wait in cues for services, slow down at speed
bumps, or follow computerized instructions to withdraw money from our bank
account. Sometimes this kind of regulatory architecture is even accompanied by
technological surveillance to ensure that we don’t miss the compliance cues set out
before us (see Shearing and Stenning 1984 on the panopticon that is Disneyworld). In
these situations, there is more agency involved in non-compliance than compliance.
Findings ways around systems points to another set of risk factors — an individual’s
propensity for risk taking, talent for spotting opportunities, or having a keen eye for

what others are doing to avoid regulatory controls.

Related to both learning how to comply and avoiding the need to comply are features
of the system — the way in which it is designed along with its laws and rules. Also
important is the community on whom the system is more often than not imposed.
How people respond to regulatory systems depends in part on their community’s
social norms and how that community helps define the individual’s relationship with
the authority that is regulating them. These relational elements — with peers, other
members of the regulatory community and government play a significant role in
shaping compliance. Understanding the ways in which social norms and

understandings of authority differ across community groups is critical for assessing
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non-compliance risks. Community groups take many different forms, for example,
refugees from a particular region, workers, belonging to a particular industry, even as

small a community as residents in a particular hostel.

Individual knowledge

The knowledge required to comply with rules and regulations is invariably set out in
manuals, information sheets and on websites by regulatory agencies. If the
requirements are complex, public seminars may be provided, television
advertisements, help desks and telephone hot-lines set up, or interactive websites used
to answer questions. Government regulatory agencies are generally sophisticated and

diligent in how they distribute information to the public about compliance demands.

Providing such information, however, does not always mean that individuals know
what they must do to comply. Sometimes interpreting standards becomes a sticking
point (for example, see Braithwaite, J Braithwaite, Gibson and Makkai 1992 for a
discussion of nursing home standards and Edelman, Petterson, Chambliss and
Erlanger 1991, for affirmative action implementation), other times system complexity
means that individuals are not clear as to what applies to them and what does not (see
Long and Swingen 1988 and Burton 2007 for a discussion of the complexity of
taxation law). In such situations where individuals feel overwhelmed by information,
confused by its meaning, or too lazy or time poor to read the compliance guidelines,

social networks become an important source for finding out what must be done.

Information transferred through social networks takes on different and not always

expected meanings (Huckfeldt et al 1998; see Sakurai and Braithwaite 2003 on the
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role of tax agents). Requests for compliance become shrouded in commentary that
creates sensibilities about whether the compliance request is reasonable or fair, will be
beneficial for the collective, or damaging and inefficient (for example, see child
protection sensibilities in Ivec, Braithwaite and Harris 2009). The process of
interpreting requests for compliance means that it is unrealistic to assume that
individuals receive an unadulterated message from government. This means that non-
compliance due to inadequate or incorrect knowledge is always a potential risk factor

for non-compliance.

Efficacy

People may have a fairly good idea about what is required of them by a regulatory
agency, but they may lack confidence in their capacity to meet these requirements.
They lack personal efficacy (for example, see reports of some Indigenous parents in
Ivec, Braithwaite and Harris 2009). Low efficacy can be experienced when people
can’t meet demands in the specified time, when they don’t have the skills required to
comply (language or numeracy, legal or accountancy skills), or when resources can’t

be accessed to meet required standards.

A sense of poor efficacy — or perhaps the belief that others have greater efficacy, has
created a market in the provision of migration advice. The services of migration
advisers can be provided by the Department or purchased privately. The client-adviser
relationship is not always unproblematic if levels of efficacy between the two are
highly imbalanced. Low efficacy is related to a sense of helplessness. Clients who are
feeling helpless and unable to control their destiny may too willingly relinquish

responsibility to others, who advise them or act on their behalf. When responsibility is
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‘outsourced’ in this way, it is easier for people to distance themselves from the need

to comply — or at least to deflect blame to others for non-compliance.

It is worthwhile to observe at this point that sources of migration advice may be
informal (family, friends, acquaintances, talk back radio, blogs, places of worship,
community organizations) as well as formal (migration agents, lawyers and migrant
advisory services). How these third parties affect compliance will vary. These
different sources may not even be providing the same client with consistent advice,
thereby adding to confusion and possibly an inability to act. The advice given by third
parties — non-compliant or compliant, and the degree to which they take control of
another person’s decision making will depend upon how they see their incentive
structures, the nature of their personal hopes and needs, their professional and

personal identities, and their commitment to abide by the spirit of the legislation.

Within this frame of influence and counter-influence, DIAC has introduced both the
Community Status Resolution Service and the Case Management Service. These
services address the efficacy question and the knowledge question for those who

accept and are given the opportunity to use them.

Commitment

Commitment refers to the individual’s belief that the goals of the compliance system
are worthwhile and desirable and that the individual will assist the regulatory agency
in achieving these goals. One way of interpreting commitment is to say that the

individual would want to pursue this course of action anyway, regardless of whether

or not it is the law. In relation to the distinction made in Section 1 between
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compliance and conformity, a person who is committed to the system is conforming
to the goals and standards that underpin the system and is not just superficially
complying to stay out of trouble with the authority. Such a person has been persuaded
or socialized into a way of thinking that is consistent with that of the authority.
Commitment to regulatory standards in areas like occupational health and safety,
health, human rights, aged care and environmental protection means that those being
regulated will often perform at a level that goes beyond the minimum standards for
compliance (J Braithwaite et al. 2007; Braithwaite 1993; Gunningham and Sinclair
2002). This is not always going to be the case however. In areas such as taxation,
immigration, criminal sentencing and quarantine regulation, doing more than is
legally required does not reap obvious benefits. In such circumstances, willingness to

comply may be a more apt description than commitment to comply.

But the idea of commitment should not be abandoned too readily. It is after all
connected to law, and law for many people is a touchstone for what should be, not
just what is. So how might commitment manifest itself with clients of immigration?
It’s difficult to envisage unlawful non-citizens or those at risk of becoming so
expressing commitment to Australia’s immigration goals. By the same token, it is just
as unlikely that they would openly oppose the Department’s purpose: “Building
Australia’s future through the well managed entry and settlement of people” (DIAC
Strategic Plan 2009-2012).2 The Department of Immigration and Citizenship’s
statement of purpose is abstract and umbrellas a range of policies and implementation
strategies, which may or may not meet with popular approval. For this reason the

purpose of the Department may disconnect from the purpose of its clients. Macro and

2 http://www.immi.gov.au/about/department/diac-plan/diac-strategic-plan-2009-12.pdf
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micro interests often disconnect, but providing macro and micro interests are not in
direct opposition, dialogue and negotiation are always possible to build some level of

cooperation within the regulatory community.

In the immigration context a client would not be expected to reflect on his/her efforts
to obtain a visa or remain as an unlawful non-citizen in the same terms as DIAC does
in the law that it administers — to uphold compliance to ensure the orderly entry of
immigrants to Australia. Collective interests or shared public goals take time to
develop. The interests of the country will be meaningless to newly arrived clients.
Yet, most may be able to present a case that they are deserving and can make a
positive contribution if allowed to stay — and if the means that they are using are
opportunistic or unlawful, they are likely to justify the means in terms of the end-state
of being worthy of legal status. In other words, fair processes of entry and the laws
that safeguard this objective are unlikely to be foremost in the minds of those wanting

entry to or residency in Australia.

But fair processes of entry are likely to be more salient and important for non-
government migration advisers. Migration advisers, particularly those operating in a
commercial market, need order and predictability in the system to operate
successfully. They are attuned to the fact that the responsibility of the Department of
Immigration and Citizenship is to moderate orderly, fair and reasonable processes of
entry. What is more, the legitimacy of the Department in the eyes of the public, if not
the migration industry itself, depends on their success in this regard. While clients
may not be motivated themselves to see adherence to process as part of their

responsibility, their agents and other third parties who have ongoing engagement with
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the Department can be so motivated. There is room for the Department and migration
agents to have the conversations necessary so that they share commitment to

Departmental goals.

Commitment is a reasonable expectation of registered migration agents whose
livelihood depends on their meeting their legal and professional obligations, but
clearly not all third parties will be supportive. Critical deference is probably not
uncommon among some refugee and migrant support groups. If critical deference is
the best that can be achieved, then commitment may have to give way to ambivalent
acceptance. If individuals and groups can be encouraged to see themselves accruing
other benefits through complying, then an unwilling attitude may move toward being
more positive and accepting. Negotiations become a critical part of the process of
providing benefits to create willingness to comply. Employers, for example, may not
be pleased with their compliance responsibilities under migration law, but they will
follow them while lobbying hard for the improvements they want to see in the system.
Unlawful non-citizens may not be pleased with what is expected of them, and
possibly do not have a clear understanding of the immigration system. Yet they are
dependent on others, who like employers, have vested interests in the system working
and who encourage compliance, while working for change and something better. In
such instances, commitment in the form of willingness to comply is present, in

exchange for benefits further down the track.

The above risk factors are discussed in the literature with a presumption that people

are in a system that either is reasonable and fair or can be made reasonable and fair.

The compliance narrative that underlies work on these risk factors is that “I would
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comply with the system if | knew what | had to do, if I were able to do it properly,
and if | could see the benefits and felt it was a good thing.” Not everyone, however,
has a sense of being part of a system in which they are expected to play a constructive
role. As Merton (1938) described retreatists, some people are “in the society, but not

of it.” (p. 677)

Not being “of a society” means being oblivious to its presence or being intent upon
transcending it. The kind of defiance that is associated with this attitude has been
termed “dismissive defiance, ” in contrast to “resistant defiance” in which people
object to what is happening and are demanding reform (Braithwaite 2009b). Those
who are dismissively defiant challenge the system and are more likely to be non-
compliant in their actions. Interestingly, those who are resistant in their defiance are
not necessarily likely to follow through by being non-compliant. A good many will
fall into the category of being critical but deferential to the demands of regulators.
There is no reason to assume that unlawful non-citizens or BVE holders typify one
kind of defiance or the other. Probably they experience both at different times, the
balance depending on the degree to which they are welcomed into a community that
accepts compliance with immigration laws as a desirable outcome. The weaker the

social ties, the greater the likelihood of dismissive defiance.

Risk taking, opportunism and personal advancement

Where commitment to a regulatory system is lacking and where propensity for
dismissive defiance is high, there is greater scope for the expression of individualistic
and competitive characteristics such as risk taking, opportunistic entrepreneurship,

and personal advancement (Braithwaite 2009b). Merton’s (1968) strain theory
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provides an account of how these concepts are interrelated and explain non-
compliance. Through shared values and socialization experiences, people aspire to
similar goals that reflect success and status. For some, however, the legitimate
pathways to achieving these goals are blocked. Where legitimate means are not
available, people will resort to alternative means to achieve their goals. One might
anticipate such a response when immigration policy changes and pathways to
residency are changed. For example, recent changes may dash the hopes for residency
among many overseas students. It is not uncommon for macro policy to filter down to
trigger peaks in non-compliance among groups who are caught off-guard by a change

in the rules.

When pathways are blocked, the alternative means that some people find to achieve
their goals are legal and innovative, but in other cases they are likely to be
illegitimate. Opportunists see creative ways forward that are not obvious to those who
follow more conventional and well-used pathways. Opportunists take risks, but for
sophisticated players the risks are not taken without a plan in mind. There is a
possibility that they will be caught and judged non-compliant, but they are prepared to
take a chance and defend themselves if need be against such accusations. Others,
however, are not inclined to think about their actions too much. They model the
opportunistic entrepreneurs, take cognitive shortcuts (Tversky and Kahneman 1974;
Kahneman 2003), pick up tips from others or act out to alleviate their frustrations. For
them it is more of a “if others are giving it a go, | will too” or “why not if no-one is

stopping me” or “I’ve got nothing to lose.”
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This kind of risk-taking has been evident in recent times in the financial planning
industry. People rush into investment schemes with something of a herd mentality and
rush out again as soon as there is a whiff of danger. Financial markets rise and fall on
the basis of contagion, arising from uncertainty and the prospect of financial rewards
for the astute punter. The same phenomenon has been identified in the field of tax
compliance, fuelled by complex legislation open to multiple interpretations and
supported by an industry that flourishes through legal challenge to the system. Other
systems that involve complex rules that may be ambiguous or in conflict with each
other or undermine some higher order legal principle are open similarly to legitimate
challenge as well as game playing. Immigration law and policy is such a domain: It
prioritizes some immigrant groups over others (in response to needs for skilled labour
or political pressures). There are human rights issues that need to be defended and
where government decisions are rightly challenged. But the migration market is
lucrative and cannot avoid also attracting a degree of opportunistic game playing,

carried out with or without the full consent of clients.

For the most part, compliance problems in immigration relate to visa over-stayers or
visa holders breaching conditions of their visa, including through working illegally.
Implicated in these problems are those who support them — employers, education
providers and sponsors, all of whom also have compliance responsibilities under
Australian migration law. Refugees seeking asylum in Australia through irregular or
authorized entry fluctuate with external pressures in foreign countries. All of these
groups have people — generally a small number on the periphery in a well regulated
system, who will at times connect with serious criminality — people smuggling, drug

trafficking, human trafficking, sexual exploitation, and money laundering. Theories of
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criminality, many of which have been extensively tested, provide further insights into

how criminal networks form and operate and how they can be disrupted or disbanded.

System complexity

Within the context of immigration, the complexity of the visa system becomes a
challenge for those wishing to enter or stay in Australia. There are different classes of
visa with specific eligibility criteria; for each visa there are special conditions for
what can and cannot be done while holding that particular visa; and there are a further
set of rules determining which transitions from one visa to another are possible and

which are forbidden.

Complexity creates conditions that are not conducive to generating compliance.
Complexity leads to non-compliance among clients who “never get around to it”, “try
to ignore it”, or “deny needing to do anything because they didn’t understand” or they
“thought no one cared.” Anecdotally such responses are known to counter and field
staff and documented in Departmental research reports (The Open Mind Research

Group 2008).

While complexity creates compliance problems, it is also used as a socially acceptable
excuse for non-compliance — to excuse inaction by those without a valid visa, to
excuse visa breaches, to excuse errors of administration, to excuse poor migration
advice, and to excuse delays in case resolution. Complexity leaves the door open for
plausible excuse making which gives clients an easy way out and staff a difficult

decision making task if they want to call someone to account.
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Despite its association with compliance problems, complexity may be the result of
wanting to introduce reasonableness and fairness into migration processes. Within
democratic societies, reasonableness and fairness are important design features in
systems that are accepted by the population (Braithwaite 2009b). As such, non-

compliance rooted in complexity may be a cost willingly borne by government.

Social norms

As research has accumulated showing that non-compliance cannot be satisfactorily
explained as a character or personality deficit, interest has shifted to social
relationships. In particular, theories of social identity have demonstrated how easily
people adapt their behaviour when they are motivated to be part of a new group
(Hogg and Abrams 1988). One of the key concepts is the adoption of social norms.
Social norms are sets of rules and practices that are rooted in value systems and
cultural understandings and shared by members of a group. Social norms may be
conducive to having an authority’s request accepted by the government; or they may
be at variance with the request. A social norm of filial duty may lead students to
breach their visa conditions. Avoiding disappointment to the family may be a stronger
motivator than complying with government regulations, particularly when others in

the person’s reference group share the same priority.

Norms have been differentiated in terms of whether they are personal (one’s own) or
social (shared with a reference group), prescriptive (should do) or proscriptive (must
not do), descriptive (what a reference group actually does) or normative (what a

reference group should do) —referred to as an injunctive norm. All of these different
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kinds of norms have been implicated in explaining non-compliance and compliance

(Cialdini and Goldstein 2004; Wenzel 2004a, 2004b, 2005b).

In the context of immigration, social norms are likely to be significant determinants of
compliance and non-compliance. Moreover, social norms are likely to vary from one
group to another — employers, students and refugees, for example, will have different
social norms; and within these groups, differences are likely to emerge based on
country of origin, age, economic status, geographical location and various other
social-demographic indicators. Understanding the social norms to which individuals
feel allegiance is a challenging goal for those administering immigration compliance

systems.

Grievance and distancing

Depending on identity, social norms and values, individuals may find that the request
of an authority is little more than an inconvenience, or if there is history of tensions, a
persistent irritant. But the authority’s request may resonate more deeply, offending
customs and ways of being or re-igniting feelings of disrespect from the past. When
an authority’s request threatens and cannot be reconciled with beliefs and lifestyle,
individuals may feel resentful toward the authority and its laws and distance
themselves socially and psychologically. Through distancing — which can verge on
denial (Cohen 2001), individuals resolve the threat and cognitive dissonance they feel

when authority requests something that conflicts with their beliefs and values.

Maintaining distance from an authority that threatens to disrupt an individual’s way of

life is not conducive to compliance. Distancing means being less knowledgeable
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about an authority’s expectations, it allows an individual to plead ignorance or
inability to fulfill compliance requirements, and it puts up a wall between the
authority and the individual so that dialogue and persuasion can be avoided.
Distancing also allows subcultures to form in the regulatory community in defiance of
government authority (Meidinger 1987a). Defiance and distancing are reflected in
what have been referred to as motivational postures. Motivational postures are signals
that individuals send to authority concerning their readiness to listen to and/or submit
to the will of the authority. Distance is reflected in the postures of resistance —
protesting against authority to bring about change; disengagement — cutting oneself
off from authority and refusing to take on board the authority’s concerns; and game
playing — taking on board the law and rules with the purpose of finding loopholes and
ways around the intent of the legislation. The distance closes when individuals
become more receptive to the authority’s message. The postures that show
receptiveness and least social distance are capitulation and commitment. These
postures to some degree reflect individuals’ past experiences with authority. The

postures also are a response to how authority in the here and now is treating them.

When authority confronts individuals who have distanced themselves, psychological
ambivalence, perhaps even shame comes to the fore. Individuals may vacillate
between postures of capitulation to authority or resistance, as they try to decide who is
in the right and who is in the wrong. Or they may opt out psychologically from the
confrontation, placing their self outside the authority’s power, adopting postures of
disengagement or game playing (Braithwaite, J Braithwaite, Gibson and Makkai
1994; Braithwaite 1995, 2003, 2009b). Postures change in this way in response to the

actions and attitudes of the authority, in particular, the posture of resistance can be
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supplanted by capitulation in the hands of a skilled regulator. Disengagement and
game playing, on the other hand, are postures that appear to be most impervious to the

authority’s influence.

Mitigating these risk factors

Two approaches to mitigation have received considerable empirical support. The first
has already been discussed at some length in Section 1 — a moral obligation to obey
the law (even if the law is not to one’s liking). All the evidence suggests that most
people believe in obeying the law and feel uncomfortable about being caught for
breaking the law (Braithwaite, Reinhart, Mearns and Graham 2001; Maguire,
Reinhart, Mearns and Braithwaite 2007). Research suggests that fear of deterrence
and moral obligation are closely related (Grasmick and Bursik 1990). In other words,
those who fear deterrence the most are those who believe it is important to obey the
law. Deterrence and moral obligation most probably are mutually reinforcing,
penalties to deter strengthen moral obligation and moral obligation strengthens the
deterrence value of penalties. It is of note, however, that moral obligation can be
surprisingly resilient. Simpson and Piquero (2002) have shown that even in unethical
corporate environments, those who believe a course of action is highly immoral will
be unwilling to pursue it. There is no reason to assume that unlawful non-citizens and
BVE holders operate predominantly in unethical communities, nor is there evidence
that unlawful non-citizens and BVE holders are distinctive in being particularly

reckless and fearless about breaking the law.

Neither deterrence nor moral obligation will always win out over temptation to break

the law, yet when working meaningfully together they appear to be an important
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restraining factor. Braithwaite (2009b) has argued that grievance, the source of much
resistant defiance, can be reined in by moral obligation supported by reasonable
deterrence (deterrence that is not reasonable will fuel grievance). Similarly, the
pathway to dismissive defiance through competitive entrepreneurship and through
challenges to law can also be reined in by moral obligation and deterrence, if clarity

of and justification for law and punishment can be established.

Clarifying and justifying law can increase observance of the law, and at an even more
fundamental level, respect for the law. Equally important, however, is how authorities
implement the law. One of the most important findings to emerge from the work of
Tom Tyler and his colleagues (Tyler 1988, 1989, 1990, 1997, 2001; Tyler and Blader
2000; Tyler, Degoey and Smith 1996; Tyler and Fagan 2008) over the past two
decades is that when authorities treat individuals with procedural justice, individuals
are more likely to regard the authority as legitimate, to cooperate with authority and to

accept a decision that is contrary to their interests.

Procedural justice focuses on how people evaluate their treatment at the hand of
authority. It extends beyond the rights that are afforded to individuals within the legal
system. In accord with these ideas, procedural justice is concerned with processes that
ensure that power is exercised with respect for individuals regardless of the context.
But procedural justice, as used in the Tyler tradition, goes beyond the formal
procedures that set out how authority treats individuals, and has as its main focus how
individuals perceive the authority treating them. Thus, an authority may commit to
listening to the story of an unlawful non-citizen and commit to impartiality in decision

making, but if that unlawful non-citizen does not perceive these things to be
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happening, then procedural justice has not been delivered. Procedural justice
addresses the quality of the relationship that an authority has with the public. Most
notably, regulatory authorities can go by the book in observing the rights of those they
are regulating, but if they are unable or unwilling to communicate respect for these
individuals as people, those being regulated are likely to report that procedural justice
has not been practiced. Procedural justice is important as argued below. But it is also
easily compromised, particularly in crisis situations. Perhaps the most obvious
examples of breaches in procedural justice are seen when law enforcement officers

meet with resistance and respond forcefully in an effort to regain control.

To treat people in a procedurally fair way means to treat them with respect, as being
trustworthy and exercising one’s powers in an impartial way. Principles of procedural
justice are commonly observed in service charters.® One of the key themes in Tyler’s
work is that through procedural justice, authorities communicate to individuals that
they deserve to be treated with respect and dignity, without prejudice and with due
concern. Through this treatment, one’s position as a full and valued member of the
community is validated. Such affirmation of identity that occurs through procedurally
just interactions results in greater openness to cooperation, even when the outcome of
the authority’s decision-making process is not to a person’s liking. In contexts where
the decisions of an authority or court can have significant ramifications for people’s
lives, it is of enormous significance that fairness of process, in particular respectful

treatment, assists individuals come to terms with negative outcomes.

® DIAC has such a charter although it is noteworthy that the most important dimension of procedural
justice, respect, is not included in it.
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How people are treated by authority is particularly important when dealing with non-
compliers or even more serious offenders. John Braithwaite’s (1989) reintegrative
shaming theory has provided an important framework for understanding how it might
be that legal or compliance systems inadvertently promote worse offending; and how
they might change their operations to produce the maximum chance of future
compliance in an offender. The critique that reintegrative shaming theory makes of
traditional legal institutions in the western world is that they practice stigmatization,
condemning the offender as a bad person who deserves to be treated as too unworthy
to be part of society, reflected in the saying “lock them up and throw away the key.”
This kind of social exclusion, at its worst expulsion of a person from society, can
engender grievance and hatred, giving rise to a desire to seek retribution against the
society that has been rejecting and scornful. In such circumstances, offending is likely

to increase not decrease.

Stigmatizing shaming contrasts with reintegrative shaming — a preferred way for
institutions to deal with wrongdoing. Reintegrative shaming involves disapproval of
the actions that an individual has undertaken in breach of the law, thereby upholding
community standards and expectations of lawfulness (the shaming component). There
may even be some penalty that is attached to the unlawful activity. But in the process
of hearing the case and issuing disapproval and penalties, the worthiness of the
individual as a person is affirmed and the expectation that the person will respect the
law in the future is brought to the fore. Others may be co-opted from the person’s
support network — families, friends, work colleagues to ensure a law-abiding self is
recognized, encouraged and rewarded. In this way, the individual remains part of the

society, even when given some form of punishment. The expectation is that having
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made amends for wrongdoing, the person remains a fully-fledged and valued member

of the society.

In other words, an individual becomes reintegrated, not segregated from others after
having committed an illegal act. Reintegration sets up social conditions that reduce
the risk of further breaches (see empirical support in Makkai and J Braithwaite
1994b). The institutional procedures based on reintegrative shaming are known
broadly as restorative justice. Such procedures are being used in a number of
countries throughout the world, but less so in Australia, a surprising outcome given

that much of the developmental research has been undertaken here.

Section 3: Regulatory models to improve compliance and principles
for their implementation

Understanding why non-compliance occurs does not necessarily translate into
knowing how to manage non-compliance successfully. The problem of compliance
management exists at the level of dealing with persons and groups, and at the broader
level of devising models that regulatory agencies can follow as they undertake
programs for mass compliance — relevant, for example, when policy changes or new

laws are introduced.

One of the major challenges for regulatory authorities is individual differences. What
is appropriate for dealing with one person’s non-compliance may not be appropriate
for another. Moreover, the basic reason for non-compliance in one case may have no
causal significance in another — it may be just a good story to provide a plausible

justification for inaction. Ignorance of what is required or what has been done, for

49



example, can be a genuine reason, or it can be a self-protective excuse after deliberate
non-compliance has occurred. Knowing how to deal with non-compliance can
therefore be a serious problem for many regulatory agencies, particularly when they
realize that “going by the book” does not work (Bardach and Kagan 1982) and when
the economic model of increasing costs and reducing benefits strikes its limitations of
applicability. In searching for alternatives, authorities run up against a number of
barriers, some practical, some principle based. Arguably the most common principle
based barrier that regulators struggle with is consistency when it is defined as
“administering the same treatment to everyone who breaches the same law in the

same way.”

The regulatory crisis of consistency

The reason for gravitating toward standardizing decision-making” is understandable,
though for reasons outlined in this paper concerning the individuality of human
beings, it is not a productive course of action to follow. Those being regulated want to
see regulatory objectives discussed with them, confirmed by them, pursued with
fairness and reasonableness, and most importantly with respect (for example, see Ivec
et al. 2009). Communities want to see their regulators able to act with integrity, which
involves sound judgment and trustworthiness (Selznick 1992). This is not the
equivalent of treating everyone according to the same formula or going by the

rulebook.

Bureaucracies, on the other hand, struggle to maintain comparability across cases.

They operate in environments that are complex, where tasks are broken down into

* This push is particularly evident in child protection (see Braithwaite, Harris and Ivec 2009).
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components, where expertise and decision-making become siloed, and where risks of
inconsistent decision-making can be high. These common difficulties for bureaucrats
magnify when outsiders seize upon administrative cracks in the system and take
advantage of them. The cracks are manifested in public discourse about the
Department as “giving different stories”, “moving the goal posts”, “having different
agendas”, and according to Departmental research (The Open Mind Research Group

2008), as being “inconsistent” in decision-making.

Inconsistency in a regulatory context may mean arbitrariness in the way people are
treated, or on the other hand, it may mean systemic discrimination against particular
groups. Inconsistency of either kind reflects the improper use of power and is rightly
criticized and challenged through formal appeal channels. Concerns of this kind,
however, have led to an over-reaction of assuming that the gold standard for
government decision-makers is rule-bound consistency, defined as strict adherence to
rules combined with a script to deal with every possible situation (for example, see

Waller 2007).

This way of thinking leaves open the risk of developing a culture of regulatory
ritualism in which procedures are followed religiously, even though they are not
useful to achieving regulatory goals (J Braithwaite et al. 2007). A recent example of
rule-bound consistency and ritualism in the public arena involved emergency call

centres: Call centre staff’s insistence on a precise address from a teenager calling on a
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mobile phone and lost in the Blue Mountains meant that the call for help was ignored

with tragic results”.

Advocates of rule-bound consistency perpetrate different kinds of injustice in a
regulatory context — the injustice of fuelling false hopes in some cases, and not being
responsive to human needs and extraordinary circumstances in others. Being
consistent in a regulatory context requires more than just applying a rule in a
particular way at every turn. To do so generates the kind of resentment and resistance
described earlier and is harmful to a culture of compliance and cooperation. In order
to change people’s behaviour, their circumstances must be appreciated and taken on
board in considering options for regulatory intervention. Thus, it may well be that a
harsher penalty will be given to a person knowingly working illegally than to another
person who drifted into working illegally while remaining committed to their primary
purpose for entry (for example, study). Allegations of inconsistency carry most
weight with the public when cases are compared and stripped of context. Attitudes of
disapproval often change, however, when the details of cases are made known.®
People make their own judgments of deservingness on the basis of a host of factors
(Feather 1999). There is therefore little justification for a regulatory agency to seek

protection from public accountability through hiding behind a rulebook culture.

This discussion of consistency should not be interpreted as discounting the
seriousness of allegations of inconsistency. Rather it is to make the point that the

appropriate response by a regulator to inconsistency allegations is to be accountable

® http://www.smh.com.au/national/lost-in-the-blue-mountains-triple0-operator-uncaring-20090416-
a84z.html

6 Privacy laws often make it difficult for bureaucracies to defend their actions by providing details of
the case. It is possible, however, to have a portfolio of types of cases and explain how agencies deal
with and are responsive to special circumstances and events in a manner that is fair and reasonable.
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for the decisions that have been made. This may involve engaging in the kind of story
telling about decision-making that explains why it is responsible for authority to take
account of the whole picture and make different responses to cases that are
substantively different, even if in terms of specific rule violation they are identical.
Police culture where difficult decisions have to be made often in crisis situations and
in a matter of seconds have a rich tradition of educating young officers through story-
telling (Shearing and Erickson 1991). It is a form of holistic context sensitive learning
about how law can be implemented with fairness and reasonableness, drawing on
those with considerably more experience in bringing coherence and meaning to what

could be seen as conflicting regulatory demands.

In the Immigration context, the operations of the Community Status Resolution
Service and the Case Management Service provide examples of how responsiveness
to the needs of individuals can be accommodated within a complex system of rules
and regulations. Communication and exchange of information between members of
Status Resolution teams, enforcement teams and counter staff, facilitated by co-
location and joint operations, provides opportunity for learning of the kind described
above. Information is shared and outcomes observed as part of the daily routine and in
the process all staff are given opportunity to appreciate the challenge of applying a set
of rules to people whose lives are far more complex than any rule system could
possibly recognize. Immigration officers rely on the professional knowledge and
experience of each other to make decisions that are in the best interest of clients
within the boundaries of the law. In time, this is likely to create a culture rich in
stories and cases that illustrate responsive and innovative ways of dealing with the

more common compliance problems. Capturing such learnings and sharing them with
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others can then be facilitated through the training workshops and meetings that are

part of DIAC’s national coordination policy.

Influencing what people do and think

Engagement in improving explanations and seeking feedback on regulatory measures
is one option for building compliance with regulatory authorities, but it is not the only
approach in use. In an era of free markets and smaller government, globalization and
individualism (Inglehart 1997; Karstedt and LaFree 2006; Stiglitz 2002), which has
seen declining confidence in the state’s capacity to look after citizens, regulatory
bodies have taken a step back from inspection (presumably to cut cost and avoid
controversy) and have focused instead on education and persuasion campaigns with
self-regulation the desired outcome. Psychological models of attitude change and
influence have been used extensively in this context, often through marketing and
advertising paradigms. Fishbein and Ajzen’s theories of reasoned action and planned
behaviour drew attention to the link between intention to act in a certain way and
subsequently executing that action (Ajzen 1985; Fishbein and Ajzen 1975). For
compliance practitioners, the over-riding message was to show people exactly what
they are to do and help them rehearse the action with intention to follow through in
their behaviour. Fishbein and Ajzen also drew attention to the importance of concepts
related to identity — beliefs and attitudes surrounding the request for compliance, the
personal and social norms that might affect the performance of compliant behaviour,
and a person’s sense of control or efficacy — could they do what is required if they so
chose? Promotion campaigns for government or agencies selling a message address
subsets or all of these issues, depending on where focus groups indicate the stumbling

blocks are to compliance.
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A second highly influential psychological model picked by those wishing to sell a
message of compliance to the mass public is that of Cialdini (2001). Cialdini and his
colleagues have identified strategies for eliciting desired responses from the public
through tapping into automatic human processes. These strategies include some that
are readily recognized as part of government promotion and advertising campaigns as
well as being part of political campaigns. A significant body of empirical research has
shown that if you want someone to do something for you, best to do something for
them first, the principle of reciprocation. A second principle is to build commitment
and consistency around the desired response — people like to think of themselves as
being consistent and as someone who can be relied upon to act on their convictions
and do what they say they will do. A third principle outlined by Cialdini is to have a
message of compliance delivered by someone who is likeable and to whom people
can relate. A fourth principle is to provide social proof that others are complying and
are already supporting the authority’s request. A fifth principle is to establish the
authoritativeness of the authority, convincing the public that the request for
compliance comes from people who know what is best and are acting in the public
interest: The authority has integrity. The sixth principle for getting compliance is to
associate the desired action with a scarce resource. Amnesties have a quality of
scarcity about them, and according to Cialdini’s theory should be attractive to the
public because special consideration is only available for a limited time (Cialdini

2001).

The strategies articulated by Cialdini (2001) are widely used in marketing. As people

become more sophisticated and learn about how these strategies can affect their
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behaviour without their knowing, there may be a backlash against regulatory
authorities that use them. Or there may be acceptance that regulations are like
products available through the market place. The consumer ultimately chooses
whether or not to comply, and government chooses whether or not they wish to

pursue the issue.

The attitude change and influence literature when applied to regulation has a “hands-
off command-and-control” character; “hands-off” in the sense that the regulatory
agency is manipulating rather than coercing compliance and “command-and-control”
because the authority is using its power and resources to subjugate an unsuspecting
public. In contrast to this approach that treats those being regulated as consumers is an
approach that engages with those being regulated as possible future citizens

potentially entering into a social contract with the state.

Democratic theories of engagement

This approach draws on understandings of citizenship and the obligations that the
state and citizens owe each other. The approach is an interesting one to apply to the
immigration context. Those who will be granted a visa to stay will be expected to take
on board the social norms and obligations of Australian society. Citizenship
responsibilities need to be learnt and internalized. One way of approaching
compliance with migration law is to prepare new arrivals for the possibility that they
will become Australian citizens from their first encounter with DIAC. Some,
however, will not be looking for long-term residency. Those on working or tourist
visas may not be interested in investing in establishing a shared identity with other

Australians. The problem facing an immigration authority is that it is not always clear
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who will seek to stay and who will not. Perhaps even more importantly, we have seen
throughout this paper that people’s behaviour is influenced by the networks within
which they move. Such networks are not going to be exclusively comprised of people
on the citizenship trajectory or people on the temporary trajectory. Whatever the
composition, it is desirable that the dominant norms are compatible with those of

citizens as described below.

In order to be effective, regulatory authorities need to establish a psychological
contract with the public that communicates mutual respect, commitment to the
collective good and responsibility to engage constructively in the deliberative process
(Feld and Frey 2007). Empirical support for this approach can be found in the tax
literature. The U.S. research of Kinsey and Grasmick (1993) and Scholz, McGraw
and Steenbergen (1992) on tax reform provides evidence of how changes to the tax
system can create a far better climate of compliance when the changes are
championed through deliberative fora. Bruno Frey and his colleagues have shown that
among the Swiss cantons, tax jurisdictions where direct democracy is practiced have
higher compliance; and more generally, that deliberative processes and inclusiveness
lower prospects of tax evasion (Feld and Kirchgéssner 2000; Feld and Frey 2002,
2005; Frey 2003; Frey and Feld 2001; Pommerehne, Hart, and Frey 1994; Torgler

2003).

When authorities manipulate, at a distance, attitudes, costs and benefits, or, at close
range, use deterrence and coercion, they assign individuals to the role of having things
done to them. Engaging communities in deliberation about regulatory goals and

procedures is quite the opposite. Involvement of communities, providing it is genuine,
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IS expected to increase allegiance to the program and increase prospects for people

engaging voluntarily in the compliance process.

Loss of hope that authorities will listen to communities and take account of different
interests has been at the heart of much of the recent loss of legitimacy of governments
(Braithwaite 2004; LaFree 1998). In a study of a rural tobacco growing community,
Cartwright (2010) described the way in which the Australian government alienated
growers through withdrawing support, imposing a hefty excise tax on their industry
and favouring the anti-tobacco lobby. Growers’ feelings of desperation led some to
sell tobacco leaf illegally as chop-chop. Government increased its enforcement
activity and surveillance, flooding the community with officials. They were greeted

by a stony silence.

Cutting the public out of deliberation may also be a key factor in escalating what
many depict as a cat-and-mouse game of law invention that leads eventually to loss of
respect for law (McBarnet 2003). When demands for compliance are made in a
“bubble” where the context of why the law exists is unclear or unspecified and where
no relationship has been established to build a climate of cooperation, it is easy for
individuals to enter a game of trying to beat the law. A few clever individuals adopt a
black letter law mindset, combing the legislation to find loopholes or ambiguities to
exploit. If a significant number of people catch on and use the loophole, legislation
will be modified to close it off. The effect, however, is not necessarily the desired one
and does little to dampen the competitive spirit. Instead, closing the loophole is an

invitation for a new game of searching for new loopholes to exploit. The game
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playing becomes more intense and extensive as loopholes are sold to those who are

willing to pay for a creative way of achieving their objectives.

Inclusive deliberation may not directly rein in those who are having wins through
game playing opportunities, but it may enlighten the public more broadly so that they
become less tolerant of those who game the system for their personal gain. The
objective is to prevent game playing from becoming the norm. In recent research on
game playing with government by a random sample of the Australian community, the
phenomenon appears to be a minority rather than majority interest. It is most likely to
be found among those who have lost confidence in government, are suspicious of its

motives and cynical about future improvement (Braithwaite 2009b).

Reinvigorating the democratic voice is an objective of the deliberative democracy
movement (Dryzek 1990). In the context of regulation, the wheel of social alignments
has been developed to help authorities engage more constructively with deliberative
objectives (Braithwaite 2009c; see Figure 2). The wheel reminds policy makers to
consider the design of their systems in the context of three principles that guide
community acceptance and rejection. Drawing on the work of Cullis and Lewis
(1997) and Tanzi (2001) on taxation compliance, Braithwaite has postulated that
acceptance of a regulatory system by communities requires deliberation in relation to:
(1) benefits accrued through the regulatory system; (2) justice in the design and
administration of the system; and (3) consent to accept a moral obligation to comply

and consent to accept coercion (in principle) should individuals be non-compliant.
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The individual may, at this point, acquiesce with the authority, but they may also act
with defiance, aligning themselves with alternative authorities dedicated to changing
or dismantling the regulatory system (included as part of ‘the other’ in Figure 2). For
this reason regulatory systems need to attend not only to the percentage of the
population complying, but also be part of conversations in the regulatory community
and be attuned to facets of the regulatory system that may be sources of discontent. In
the immigration context, different conversations need to take place with the many
different groups involved in compliance issues. It is of note, however, that ‘the other’
in Figure 2 is not necessarily antagonistic to the system. This circle of the diagram
may also contain influential others who are opinion leaders and supporters of the
regulatory system, or could be if they were included in regulatory conversations about

the system.
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Figure 2: Wheel of Social Alignments
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Market models and regulatory theory for flipping vice into virtue

Regulation does not always require engagement with the public. Governments may
play a role in regulating activities through markets, providing incentives for some,
removing incentives for others. Consumer demand creates a market in which
suppliers compete to offer the most cost-effective service. Markets may emerge and
competition may unfold in such a way as to produce outcomes of vice (labour
exploitation of unlawful immigrants) or outcomes of virtue (a proper process for
obtaining a series of visas that keep people lawful) (J Braithwaite 2005). John
Braithwaite’s regulatory theory of cyclical markets in vice and virtue starts from the
premise that markets themselves are not intrinsically bad or good. In searching for the
competitive advantage, however, sellers may operate in ways that produce harm.
Through understanding how a market is operating and the drivers that are leading to
damaging outcomes, regulators can flip markets from vice to virtue, just as other

competitive pressures beyond government control flip them from virtue to vice.

In the immigration context, a market in immigration advice and advocacy operates to
assist those seeking a visa and more broadly assistance in formulating a plan so that
they can remain in Australia. The services offered by migration agents serve an
important need and the market can be thought of as virtuous in so far as it safeguards
human rights and ensures people have opportunity to present their best possible case
for a visa to the Department of Immigration and Citizenship at an affordable price.
While the market advances a fair go for most, it also harbours exploitation through

some agents peddling false hopes, gaming law, misleading the Department and
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charging high rates for their services. Flipping a market in vice depends on
controlling rogue agents and moving the competitive advantage toward those

migration agents who are acting professionally and responsibly.

Australia also has seen a market emerge in educational services that provide a valued
skilled workforce and a pathway to residency. While the majority of providers have
offered legitimate educational opportunities, some have been a sham. Demand for
these services, because they offered a pathway to obtaining a visa, remained strong
and their non-legitimacy undetected. Their purpose was supplying a pathway to a visa
— the quality of the educational training they offered was irrelevant. As policy
changes close off these pathways, the educational market in vice loses its value and

the demand for these services drops off.

Responsive regulation

Responsive regulation theory provides an account of how a regulator should go about
regulating a person or entity to achieve certain outcomes. The seeds for its
development were sown in the 1980s while observing and interviewing coal mine
inspectors (J Braithwaite 1985) in a study which, like others of its time, drew
attention to the extraordinary skills and discretion that regulators [similar to Lipsky’s
(1980) street level bureaucrats] used to elicit compliance and cooperation from the
public (Hawkins 1984; Kagan 1978). Effective regulators were competent and astute
in detecting and pointing to evidence of breaches, but how they used these data to
further the pursuit of compliance proved even more interesting. They acted in ways
that confirmed many of the scientific principles outlined above. They respected the

person, they offered help in exchange for compliance, and they did not routinely go
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by the book and administer penalties. Rather they focused on understanding the
context in which the non-compliant individual or company was operating — how was
their business running, were there reasons for non-compliance that could be
addressed, were there strategies and tips of advice that could be passed on to avoid
future problems? Effective regulators knew the business of those they were regulating
and could empathize where appropriate with the difficulties they were having. Their
focus was future oriented — making things right through understanding problems and

sharing solutions, they were not satisfied to tick boxes and administer fines.

The tension between establishing a supportive relationship with non-compliers and
using sanctions to indicate disapproval and reduce reoffending provided the
motivation for developing the theory of responsive regulation (J Braithwaite 1985,
Ayres and Braithwaite 1992). The question was how to balance persuasion and
punishment. How could the right balance be found, given that individuals and groups
will differ in their tipping point for, on the one hand, cutting themselves off from
influence by the regulator because of heavy handed treatment, or on the other hand,
not taking seriously advice and suggestions for change because the regulator did not

think the problem was big enough to warrant a fine?

Responsive regulation answers this question through first setting in place a basic
building block of compliance. For most people in a democratic society, self-regulation
is respectful and is both practicable and desirable. Furthermore, in a democracy,
“following the rules” can be and should be morally grounded in the regulatory
community and in the general population. As a result, most people recognize within

themselves some interest in doing the right thing and are responsive to a regulatory
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authority that moves them in this direction. This normative base represents shared
social standards as well as the desire to be law abiding and to act in the spirit of the

law.

Good intentions aside, none are beyond temptation. A regulatory pyramid of sanctions
therefore comes to the regulator’s aid, gradually increasing the level of intrusiveness
of sanctions until compliance is obtained. For example, in a context where regulators
are concerned about a small business not paying its taxes, a responsive regulatory
strategy might be organized as follows. The first steps might be gentle — largely
educative and persuasive, suggesting systematic ways of keeping track of income and
expenses and organizing time so that the book keeping is done properly and regularly.
If education and persuasion is not achieving the compliance required, pressure may
escalate through intermediate levels (perhaps closer auditing, increased surveillance,
imposing penalties). If these strategies don’t work, highly intrusive interventions will
be called into play (for example, incapacitation through imprisonment, removing a

license to practice).

The Community Status Resolution Service employs a methodology that is suited to a
responsive regulatory model. Migration officers can offer advice, assistance and
encouragement to comply, organize bridging visas where appropriate, and make
increasing demands and place restrictions on an individual’s choices if compliance is
not forthcoming. Application of the model is most suited to unlawful non-citizens for
whom illegality is not a desirable option: For those who don’t worry about
lawfulness, absconding is likely to beckon as a way to avoid penalties. Identifying

such persons remains relatively unchartered territory, although experienced officers
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draw on and pool their knowledge to make the best estimates they can as to the likely

success of the CSRS process for any particular case.

For purposes of illustrating responsive regulatory thinking further, Figure 3a presents
a hypothetical example of how Immigration regulators might respond to unlawful
non-citizens. Let us assume that in this hypothetical scenario, migration officers have
an array of options they can use and that it is highly likely that the unlawful non-
citizen will ultimately have to depart the country. While awaiting a decision, how
might an authority apply a responsive regulatory approach? Cooperative engagement
with the process by the unlawful non-citizen means that remaining in the community
with a bridging visa is the preferred option. Only if the individual is not complying
with the steps undertaken to resolve their immigration status would there be a reason
for increasing intrusiveness, in this hypothetical context perhaps by increasing levels
of surveillance. This might be done “gently” at first through using voluntary support
services, but would be ratcheted up if risk of disengagement were suspected.
Government oversight would come into play upon evidence of withdrawal from the
process. If the individual escalated their opposition to the point of threatening harm to
self or others, more intrusive surveillance would be required, with detention a

possibility where no other method of control was possible.
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Detention
leading to
removal
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with supervision &
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voluntary support service
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Housed in community with immigration
contact point

Figure 3a: Possible enforcement regulatory pyramid with unsuccessful applicants
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ited new
application

Given assistance
with return
and resettlement

Given assistance to work
and acquire skills

Praised for compliance with
rules and processes

Housed in community with immigration
contact point

Figure 3b: Possible strengths-based regulatory pyramid with unsuccessful applicants
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The light touch interventions at the bottom of the pyramid are used when the act of
non-compliance is not serious, when it is accidental or based on sloppy practices,
when the past compliance record has been good, where there is genuine remorse for
the mistake, and clear willingness and capacity to make things right. The regulator
will monitor the situation to make sure corrections are made, but the non-complier is
trusted to get on and do the right thing. The intervention takes the form of enforced
self-regulation where commitment to the compliance system is sound and the person

motivated to comply. Heavy handedness is wasted in such a situation.

But if the regulator does not see evidence that the problem will be rectified and the
risks to the community persist, a greater level of intrusiveness and sanctioning is
introduced. The severity of the intervention will increase until non-compliance gives
way to compliance. The logic of responsive regulation is that most people will
comply with small levels of intervention if they see that the regulator has a strategy in
place for escalating punishment in response to continued non-compliance (Ayres and
Braithwaite 1992). For this reason, regulatory pyramids are not hidden devices, but
are shared with the regulatory community, even in some cases negotiated before they
are used to deal with a problem of non-compliance. The regulatory strategy must be
seen to be fair in that it is clear to everyone that escalation will occur if compliance
standards are not met. The message of the regulatory process is — “if you fail to
cooperate, we will escalate the costs (social and/or economic) of non-compliance and

if you cooperate we will deescalate the costs.”

The objective of regulators in using enforcement pyramids is to use persuasion, moral
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appeal and deterrence to talk those who are non-compliant down to the bottom of the
pyramid because here cooperation is possible and sustained compliance is most likely
to be achieved. In most cases the regulatory authority will succeed if the base is
strong in so far as there is a reasonable consensus around the desirability of the
regulations and what they are trying to achieve. If not, another challenge emerges for
regulatory authorities — they need to build credibility and justification around their

activities within the regulatory community.

Responsive regulation is a theory that relates to the management of acts of non-
compliance through a flexible set of options that demand change in behaviour without
unnecessarily resorting to interventions that may damage good will and intentions to
comply. The theory takes into account the psychological readiness of non-compliers
to comply, in the belief that people won’t do what is expected of them unless they can
grasp the message and are convinced it is possible and in their best interest to act. The
psychological readiness of individuals, research suggests, depends at least in part on
the integrity of authorities and their treatment of non-compliance. That said, there are
also external factors that shape perceptions of those being regulated and those doing
the regulating. External factors frame the regulatory options that are possible and

viable.

When the Australian Taxation Office adopted their Compliance Model based on
responsive regulation, it was keen to emphasize to staff the need to appreciate and
understand specific drivers of non-compliance (Cash Economy Task Force 1998). The
ATO Compliance Model introduced the concept of drivers of non-compliance (e.g.

opportunity, ignorance, financial hardship, compliance costs, political opposition to
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paying tax) through the BISEP profile. The BISEP profile captures what is known
from academic and field settings about who engages in acts of tax non-compliance
and who does not. The BISEP profile enabled Tax Office staff to engage with
taxpayers about their non-compliance in a knowledgeable, holistic and understanding
way — looking at business factors (B), industry pressures (1), sociological drivers such
as networks and culture (S), economic opportunities (E) and psychological
propensities (P). Through reminding staff to understand the context of non-
compliance, strategies for dealing with it (e.g. knowing the right steps for escalation
and de-escalation of sanctions) are likely to become more effective over time. The
importance of understanding non-compliance and the risk of having this drop off the
responsive regulatory agenda has been reinforced by Black and Baldwin (2010) who
have coined the phrase, a “really responsive” approach for risk based regulation, as a
reminder of why more flexible regulatory arrangements came onto the agenda after

the seminal work of the 1970s and 80s.

Responsive regulation brings together many of the ideas that have been discussed
earlier in this paper. It accommodates the reality of individuals having subjective
appraisals of the severity of sanctions be they legal, social or moral. Working out the
sanctioning steps that apply to any situation requires in-depth knowledge of context
and inevitably involves discussions with managers and other field staff, as well as
with those being regulated and other actors in the regulatory community. The steps
must be responsive to the problem and therefore demand conversation with all
relevant parties if the problem is to be properly understood. As such, responsive
regulation is a means of keeping an authority listening to its regulatory community

and taking issues to the community for deliberation.
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Responsive regulation reminds us to avoid one of the most common errors in
enforcement practices. Too often repeated non-compliance is dealt with ineffectively
through regulators repeating the same response to the non-compliant act, or nagging
without decisive action. Then after a period of silence, a highly punitive sanction may
be imposed by an agency, out of the blue — or so it seems to observers. Such
enforcement activity is not likely to build confidence in the system and does little to
turn sanctioning into a useful strategy for eliciting compliance. Authorities that
maintain control and achieve their objectives have an aura of invincibility about them
while being responsive to the democratic will. Responsive regulation helps regulators
enact this approach. Responsive regulation signals the need to abide by standards
early and then escalate through a hierarchy of sanctions that are known to the
regulated community: for example, non-compliance by an unlawful non-citizen with
regard to a request for a departure date might be followed by insistence on a follow-
up-visit with a plan in place, which might be followed by a meeting with a support
group who could help arrive at a departure plan, which might be followed by referral
to specialist services in preparation for removal, which might be followed by threat of
detention if no ticket is produced, which might be followed by detention until removal

is arranged.

Responsive regulation assigns a place to both traditional and relational models of
compliance. The costs associated with non-compliance are explicitly recognized in
the model. The regulator can and will continue escalating the costs until the problem
is resolved. The escalating costs encourage the non-compliant to resume dialogue at a

lower level of the regulatory pyramid, the reason being that from a self-interested
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perspective, it is too costly to escalate the conflict to a higher level.

Also playing a part in the responsive regulatory approach are relational models of
compliance. From the theoretical perspective of procedural justice, reintegrative
shaming and motivational posturing theories, compliance and future self-regulation
are most likely to occur if the relationship between the regulator and the non-
compliant remains respectful and communication channels remain open. Within
DIAC, the Community Status Resolution Service provides opportunity for building
positive relationships that offer and honour trust and give cooperation the best chance
to prosper. If principles of respect and procedural justice are not observed, however,
and if warning of the sanctioning process is not made public, those who are not
complying are more likely to turn their anger toward the regulator, cut themselves off
from attempts by the regulator to change them, increase their social distance and seek

alliances with others opposed to the regulator.

Transparency in how the regulatory pyramid in Figure 3a operates provides the public
with a clear understanding of the stages of regulatory enforcement and gives those
being regulated control over how to engage with immigration authorities and the costs
associated with the choices they make. Just as regulators engage with warnings and
actions of escalation in response to the behaviour of the regulated, they also must be

ready to engage in de-escalation in response to more cooperative behaviour.

Enforcement pyramids have been used in a variety of settings and are constructed to

deal with specific instances of non-compliance that pose a problem for regulators.

They may be used not only for visa applicants, but also for employers, migration
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agents, and educational providers providing DIAC is able to identify the specific

nature and causes of the compliance problems they have with these groups.

Focusing on specific problems and being flexible in how they might be solved have
given rise to several new approaches to managing compliance. Before describing
these approaches briefly, a more recent body of work associated with strengths-based

regulatory pyramids is sketched below.

Strengths-based pyramids may exist alongside enforcement pyramids and help
regulators who may be concerned that their image is too negative or overly
threatening. More importantly, strengths-based pyramids steer the flow of events not
through threat but rather through praise for doing things well, and empirical research
shows that praise works (J Braithwaite et al. 2007; Makkai and J Braithwaite 1993).
Compliance improves through recognizing people’s achievements and initiatives
(Makkai and J Braithwaite 1993), their identity is affirmed. In a study of nursing
home regulation, those nursing home directors who saw inspectors recognizing and
praising good things that were being done in the facility were more likely to address
their non-compliant standards than those who did not receive praise. The idea of
rewarding virtue has been central to the work of Frey and colleagues on taxation for
more than a decade (Feld and Frey 2007). A systematic approach for building praise
into a regulatory strategy thereby encouraging further productive and cooperative
practices is through a strengths-based pyramid (as illustrated earlier in Figure 3b).
Those who work at being compliant are rewarded for their law abidingness and their

commitment through various concessions and opportunities.
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This approach of using positive incentives is not out of the question even in cases
where the application for a visa to stay in Australia is not strong and return to country
of origin is the likely outcome of the visa application process. Simple acts of
appreciation and recognition of compliance represent the first level of the strengths-
based pyramid in Figure 3b. Assistance with work or training may then be offered to
those who have a good history of compliance and cooperation; even if it is only short-
term as the visa application is being considered. If the application is rejected, return
can be facilitated by the Department at an agreed time, again with recognition of
contributions and cooperation. In addition, the way might be paved for a new visa
application after they have returned home which may be treated sympathetically. A
strengths-based pyramid of this kind is consistent with the objective of migration
policies — to attract immigrants who will be respectful of the country’s laws and who,

if granted a visa to stay, will become productive, law-abiding citizens.

The development of strengths-based pyramids requires consultation with immigration
staff and visa applicants, as well as the various support groups. As a first step,
positive incentives can be used in more modest ways. For example, those who have
been given a visa to work in a particular industry (for example, fruit picking) may be
given another visa with greater job opportunities if they abide by the conditions of

their first visa and keep the department informed of any changes in their status.

Other approaches to managing compliance through a focus on specific problems
and flexible responses

The many sources of influence for the unlawful non-citizen or bridging visa holder in
Figure 1 provide insight into how individuals become enmeshed in webs. Figure 1

also is a reminder to consider a further question — what about interconnections among

73



the organizations, how are they networked with each other, are they a part of other
webs that may overlap or work in opposition to each other? Meidinger (1987a, 1987Db)
more than 20 years ago recognized subcultures in regulatory communities, but more
recently these subcultures have been seen as having capacity to harness resources, to
be connected to other resource-rich communities, and to be nodes of governance in
their own right. Whether the term, “webs’ is used to refer to networks that cooperate
or compete in wielding their influence (J Braithwaite and Drahos 2000) or whether
‘nodal governance’ is used to describe the ways in which resource-rich entities
emerge and shape future directions (Burris, Drahos and Shearing 2005; Shearing and
Wood 2003), the central point is that the state, instead of being at the centre of
regulation and governance, is seen as one of many players that steer the flow of
events. This inevitably makes enforcement for state agencies such as DIAC a complex
task. By the same token, it also means that work that once was done within DIAC can
be transferred to other agencies, for example, travel agents accredited to issue eVisas.
As these changes take place, DIAC is moving along a trajectory where its role will
increasingly be one of coordinating the decision making of disparate parts, ensuring
that one part understands another, and that all contribute to the integrity of the system

as a whole.

With regulatory activity taking place around different nodes and via different webs of
control and influence, it is not so surprising to find government taking a step back,
while industries come forward to self-regulate, agreeing that government have
oversight of their self-regulatory activity. Meta-regulation means regulated self-
regulation. Commonly meta-regulation is employed in highly complex regulatory

contexts, financial regulation being a prime example. In the immigration context, this
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is not the case. An example involves the issuing of e Visas for tourists and visitors
online. The process is managed on behalf of the government by registered travel
agents. These visas are uncomplicated, providing entry on single or multiple

occasions, each entry for up to 3 months. The visa is valid for 12 months.

Sometimes governments use the rich resources of regulatory communities in less
hierarchical ways. Third parties may be trusted to take on regulatory responsibilities,
or are recruited by government in the co-production of regulatory activity (Grabosky
1990, 1995b, 1997). Regulation by third parties is a particularly attractive option in
contexts where government doesn’t have the necessary expertise and/or where the
government’s capacity to influence those being regulated is limited. The idea is that a
third party might be more successful in eliciting cooperation and compliance with
agreed standards than the government. Third party regulation and co-production are
used by the Department of Immigration and Citizenship through partnering with the
Red Cross who assist in the care of asylum seekers and refugees experiencing trauma
or with the International Organization for Migration in preparing people for return to

their home country.

Considerable regulatory power resides outside the state. In some instances the
networks that steer the flow of events can be global. Moreover, they are not
necessarily sympathetic to government. International human rights networks or
refugee diasporas or criminal networks may be recognizable sources of influence that
do not necessarily support the policies of states, and may work to undermine them.
Government regulators have to be open to truces or partnerships with such alternative

authorities to provide some predictability and order to governance arrangements (J
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Braithwaite 2008). Irregular arrivals and illegal workers may all be manifestations of
sophisticated networks of influence that extend across national boundaries, having a

profound impact on state-led regulation.

While meta-regulation and nodal governance recognize the multiple influential
players in the regulatory field, other researchers have focused on the nature of the
regulatory problem and how resources should be mobilized to deal with it. Sparrow
(2000) has advocated an analytic approach to “picking important problems and fixing
them.” The objective is to systematize the process of regulation from policy to on the
ground action, breaking down broad objectives into more do-able and well-defined
projects. At the project level of analysis, data might be collected and examined for
patterns in non-compliant activity, the risks associated with projects assessed using
intelligence from a variety of sources, connections between projects spotted and
priorities set for finding solutions. Sparrow’s strategies for analysis revolve around
assembling the knowledge that regulatory actors need to arrive at informed priorities,
then going to work, creatively re-organizing work groups into task forces if need be,
to develop solutions. Sparrow’s approach to problem definition may well lead to the
development of responsive regulatory pyramids to deal with a particular compliance

problem.

Criminologists such as Sherman and his collaborators (Sherman and Berk 1984;
Sherman, Gartin and Buerger 1989; Sherman and Strang 2007) have followed a
similar track of selecting problems, proposing solutions, and most importantly,
actioning and evaluating them. They have set about analyzing contexts and using

theory to identify particular interventions that they have reason to believe will
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produce specifiable outcomes (for example, reduce a particular kind of crime) and
then experimentally test the intervention’s effectiveness. Among the issues Sherman
has examined in collaboration with police forces internationally are domestic

violence, intensive patrolling of crime hot spots, and restorative justice.

Following Sparrow’s advice on defining problems and Sherman’s approach on testing
solutions, the regulator can develop a “short-list” of what works and another list of
what does not. Sometimes, however, capacities and resources mean that regulators

can’t get a handle on the basis or solution to their regulatory problem.

A useful approach in such circumstances, one that might be described as back-to-
basics action, has been proposed by Gunningham (1993). Gunningham started from
the position that there is no one solution to a regulatory problem and that if a regulator
were to use a number of different strategies that at the very least were not
incompatible with each other, the chances of effectively controlling the compliance
problem would be increased. Regulatory mix does not necessarily involve sequencing
in terms of seriousness of the compliance problem or the application of sophisticated
combinations in response to various actions by those being regulated. The idea is
more simple from the point of view of implementation: The regulator needs to
simultaneously attack the compliance problem from a number of different angles, the
only condition being that the strategies that are actioned need to reinforce or

complement each other, not undermine each other.

Subsequently, a more fine-grained account of regulatory mix was developed by

Gunningham and Grabosky (1998). Termed ‘smart regulation’, this update of
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regulatory mix sets out a number of propositions for how and when regulatory
strategies should be used. As with regulatory mix, the central idea behind the smart
regulation model is that rarely is a compliance problem solved through a single
intervention. By the same token, they warn against a smorgasbord approach or using
strategies that are incompatible with each other, possibly creating a worse situation
than before as one strategy undermines the other’s small gains. Smart regulation
requires targeted complementary mechanisms that achieve the desired 