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Foreword from the Hon Teresa Gambaro MP

| am pleased to release this discussion paper, which, in the fourth review of the profession, calls for
comment on the statutory self-regulation of the migration advice profession.

As a profession which was largely unregulated in Australia before the early 1990s, the migration
advice profession has matured significantly. Like many professions, it has the potential for further
growth. On behalf of the Government, | am committed to seeing the performance and reputation of
migration agents improve, along with the profession’s expanding client base.

Migration agents play a critical role in providing immigration advice. They are now used by over
70 per cent of applicants in some visa classes.

Migration decisions are often life changing. The Government believes that consumers have a right
to expect that they will be provided with advice from migration agents which is accurate, timely,
and lawful, and which demonstrates high standards of professional conduct.

As Australia’s migration programme continues to diversify, the migration advice profession
will remain an essential service. The Government is dedicated to ensuring that the regulatory
framework for migration agents facilitates the profession’s goals for development and the
community’s expectations for reliable and professional advice.

This review assesses the readiness of the migration advice profession to move from statutory
self-regulation to self-regulation. To make this assessment, the discussion paper examines

the continuing adequacy of the regulatory framework for the migration advice profession, dual
regulation of lawyer agents, the professional development requirements for migration agents, and
the Migration Agents Registration Authority’s performance as an industry regulator. It asks how
priority processing might work for migration agents.

I would like to thank the External Reference Group for its expertise in overseeing this review.

| encourage all interested individuals and groups to put forward their views for consideration. | look
forward to reading them.

Yours sincerely

Hon Teresa Gambaro MP
Assistant Minister for Immigration and Citizenship
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Introduction

Purpose of this review

The migration advice profession has been the subject of three previous reviews, the last
of which was conducted in 2001-02. Each review has assessed the effectiveness of the
regulatory scheme and the state of the migration advice profession at that time.

The 2007-08 Review of Statutory Self-Regulation of the Migration Advice Profession (the

Review) will assist the government assess the readiness of the migration advice profession

for a move from statutory self-regulation to self-regulation by examining, among other

things:

e the legislative framework within which the Migration Institute of Australia Limited (MIA),
acting as the Migration Agents Registration Authority (MARA), operates;

e the level of professionalism within the industry;

e consumer confidence and protection; and

e the capacity of the MARA to deal with complaints.

This Review will make recommendations on how Australia’s migration advice profession
might further develop and become more professional.

Approval for the Review was given by the former Parliamentary Secretary to the Minister for
Immigration and Multicultural Affairs, the Hon Andrew Robb AO MP, on the basis that it be
conducted by the Department of Immigration and Citizenship (DIAC) under the guidance of
a four person External Reference Group. The Hon Teresa Gambaro MP, Assistant Minister
for Immigration and Citizenship, has approved the Terms of Reference which are guiding
the Review.

Terms of reference for the review

The Terms of Reference are to:
a) evaluate the capacity of the migration advice profession to move to full self-regulation;
b) evaluate the role of the MIA as the industry regulator in a deregulated environment;

c) examine the effectiveness of the legislation and other relevant documentation in
delivering the policy objectives under review. This includes Part 3 of the Migration Act
1958 (the Act), the Migration Agents Regulations 1998 (the Regulations) and the Deed of
Agreement between the Commonwealth and the MIA (the Deed);

d) evaluate the costs and benefits of the scheme to consumers and the community, and to
fee charging and non-fee charging agents;
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e) evaluate the dual regulation of lawyer migration agents;

f) examine the success of the Continuing Professional Development (CPD) scheme as well
as its relevance and accessibility to agents;

g) examine the options for priority processing of applications submitted to DIAC by
registered migration agents; and

h) report on the effectiveness of, and possible improvements to, the current statutory
framework in regulating the migration advice profession.

This Review is being conducted with regard to the Commonwealth’s best practice
processes for regulatory review and reform as outlined in the Best Practice Regulation
Handbook, which is at:_ www.obpr.gov.au/bestpractice/index.html

External Reference Group to guide the review

The External Reference Group guiding the Review is chaired by the Hon John Hodges.

Mr Hodges has had a long association with immigration issues in his capacity as a former
Federal Minister for Immigration and Ethnic Affairs. He is a founding member of the MIA,

a former registered migration agent, a member of reference groups for both the 1997
Review of the Migration Agents Registration Scheme and the 1999 Review of Statutory
Self-Regulation of the Migration Advice Industry and is the current Chair of the Immigration
Detention Advisory Group.

Other members of the External Reference Group are:

e Mr Glenn Ferguson, a Queensland solicitor and registered migration agent, who is a
member of the executive of the Law Council of Australia (LCA), current President of the
Immigration Lawyers Association of Australasia (ILAA) and a former President of the
Queensland Law Society;

e Ms Helen Friedmann, a registered migration agent with her own consultancy and a
former DIAC officer; and

e Mr Len Holt, a registered migration agent, former Queensland State President of the MIA
and the Immediate Past President of the MIA.

Drawing on their expert leadership and knowledge, the External Reference Group will
provide guidance to the DIAC Review team. The External Reference Group has approved
the content and format of this discussion paper. It is responsible for approving the final
Review Report and its recommendations, which will be forwarded to the Minister for
Immigration and Citizenship, through the Assistant Minister.

uononpoaiy| | suQ Jerdeyn

~



1.4  Making submissions to the review

1.4.1  This Review will involve consultation with stakeholders to identify their views. Initial
consultations have been held with key stakeholders: the MIA, the MARA and the
LCA. The purpose of this discussion paper is to provide background on the migration
advice profession and the current regulatory framework, to promote discussion with all
stakeholders on the issues an d to stimulate further informed input into the Review process.
It invites submissions from key stakeholders, from the public, private and community
sectors, employer and employee associations and migration agents themselves.

1.4.2 Submissions may address the Terms of Reference, some or all of the issues raised in this
paper, or may raise other issues in relation to the migration advice profession, with a view to
improving the operations of the profession.

1.4.3 Submissions can be forwarded to the Review at: migrationagents.review@immi.gov.au.

1.4.4 Submissions should be made by 26 October 2007.
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History and Overview of the
Migration Advice Profession

History

Prior to the 1990s, migration advice in Australia was largely unregulated. Following
amendments to the Migration Act (1958) in 1989, the visa application and decision making
processes for migration became more complex. The period following these amendments
saw an increase in consumer complaints against migration agents. In September 1992,
migration advice was brought under full government regulation through the Migration
Agents Registration Scheme (MARS), which was administered by DIAC. This initiative
reflected the government’s concern over the level and nature of complaints made against
incompetent or unscrupulous agents. The government recognised that many consumers
of migration agents’ services were not able to make an informed choice about the quality
of the migration advice they purchased and were thus vulnerable to exploitation. Since
industry regulation commenced, in Australia only registered migration agents, or certain
exempt persons are permitted to provide ‘immigration assistance’ as defined by the Act.

The first review

In June 1996, the government commissioned a review of the MARS. This was the

first regulatory arrangement to be reviewed by the Commonwealth as a party to the
Competition Principles Agreement. In line with this agreement, the Terms of Reference of
that Review included reporting on: “the appropriate arrangements for any regulation of the
migration advice industry, including the prospects for enhanced self-regulation”.

The MARS Review was published in March 1997. After considering the findings of the
Review, the government decided that the migration advice profession should move towards
voluntary self-regulation after a transitional two year period of statutory self-regulation.
Following amendments to Part 3 of the Migration Act (1958), and subject to a sunset
clause (s333 of the Act), statutory self-regulation commenced on 21 March 1998 for a
period of two years until 21 March 2000. During that time, a review of the arrangements
would occur. On 23 March 1998, the then Minister for Immigration and Multicultural Affairs,
the Hon Philip Ruddock MP, appointed the MIA as the MARA to administer the relevant
provisions of the Act and to undertake the role of industry regulator.

The appointment of the MIA (a private sector industry association) and the establishment of
the MARA to take on the Commonwealth Government’s regulatory function fundamentally
changed the way the migration advice industry was regulated.
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At the same time, a rigorous and publicly defensible set of procedures for this regulation
was developed and implemented in a short time, under the close scrutiny of government,
migration agents, consumer groups and the general public.

2.2.4 0On 1 April 1998, the Regulations came into effect. Among other things, the Regulations
include a Migration Agents Code of Conduct (Code of Conduct), which is at: www.themara.
com.au/ArticleDocuments/Code%200f%20Conduct.pdf

2.3 The second review

2.3.1 The Review of the transitional period of statutory self-regulation commenced in August
1999. This Review assessed the effectiveness of the statutory self-regulation framework
and the capacity of the migration advice industry to move to full self-regulation. This Review
found that statutory self-regulation had achieved its objectives of improving consumer
protection, competence and ethical standards in the migration advice industry. However
the Review also found that the industry was not ready to move to full self-regulation and
recommended that the period of statutory self-regulation be extended, with a further review
of statutory self-regulation to be undertaken during this period.

2.3.2 The government endorsed these findings and decided to extend the period of statutory
self-regulation for a further three years, until 21 March 2003, stipulating that a further review
be conducted prior to that date.

2.4  The third review

2.4.1 The third Review of the industry was undertaken in 2001-02. This Review found that while
the MIA/MARA had improved its performance, it needed more time to achieve key goals.
It also found that the profession was not yet ready to move to full self-regulation.

2.4.2 In recommending an extension of statutory self-regulation, the 2001-02 Review also
recommended that this regulatory framework “should be reviewed again at an appropriate
juncture”. In a press release issued in September 2002 to launch the report of the 2001-02
Review, the Hon Gary Hardgrave MP, then Minister for Citizenship and Multicultural Affairs,
committed the government to a further review of statutory self-regulation of the profession
by June 2008. In 2003, the new Deed of Agreement between the Commonwealth of
Australia and the Migration Institute of Australia Limited stated that the Commonwealth
“shall review the regulation arrangements (the Review) within five years of the
Commencement date” that is, by June 2008.
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